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A.S there are but few legal dccifions ex- 
tant, which can be relied on as authentic, 
concerning the revenue, I thought that I 
could not employ fome leifure time mdre 
properly, than in revifing and preparing 
for the prefs a few cafes upon that fub- 
je6l, in the determination v/hereof I had, 
myfelf, a principal fhare. 

The additional cafes were carefully 
tranfcribed from authentic manufcripts; 
and as the points therein decided are of 
feme curiolity and importance, they arc 
therefore thought well worth preferring 
for the benefit of the pubh'c. 

I have 



«> PREFACE. 

I have endeavoured to make the cafes 
which fell under my own confideration 
as corredl as I poflibly could ; and if 
thefe and the additional cafes fhould con- 
tribute to the better underftanding of the 
pradice of the court of exchequer, with 
refped to the points therein treated ofj 
my end in the publication will be fully 
anfwered. But notwithftanding my ut- 
moft care and attention, 1 muft rely on 
the candour of the learned reader, to 
excufc any involuntary miftakes which I 
may have committed, 

Bedford Row. T* P A 17 IT T7 P 

Fckniaryl, 1776. -^ • X^ A JX. JS. Jl# J^. 

N. B. In the table of the names of the cafes, not 
only the names of the principal cafes, but alfo of 
thofe determined in the exchequer, and cited from 
manufcripts, are printed. 
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EASTER TERM, 1 6 Geo. 2. 1 745. 

prcmifles are part of the defendants Manor of 
Symondburn^ and traverfe that they are parcel 
of the Manor of Wark in the information.— 
Thirdly, the ftatute of limitations, before the 
King's title accrued to the manor of Wark* 

An order being made to fhew caufe, the 
queftion was fpoke to at large by Mr. Fenwick^ 
Mr. Wilbraham, Mr. Craijier^ and Mr. Bootle^ 
for the defendant, and by Mr. Attorney and 
Mr. Solicitor-General for his majefty ; and after 
*time taken to confider of what had been in- 
fifted upon by the counfel on both fides, I de- 
livered the opinion of the court. 

The queftion is, whether feyeral Matters 
can be pleaded to an information of intrufion. 

But before I confider the fl:atute for the 
amendment of the law, it may be proper to 
ftate what prerogative the crown had in infor- 
mations of intrufion at common law, and how 
it was abridged by 21 Jac. 1. r. 14. 

« 

^ It appears by Dyer^ 238. h. and 4 Inji. 116. 
that by the antient courfe of this court, if a 
defendant pleaded Not guilty to an informa- 
tion of intrufion, he Ihould lofe his poffeffion. 

The ftatute, 21 "Jac. i. r? 14. recites. That 
where the King, out of his prerogative, may 
enforce the fubjefts in informations of intru- 
fion to plead title, the King, out of his graci- 
ous difpofition, being willing, to remit a part 
of his antient and regal power. 

It 



/ 



EASTER TERM, 16 Geo. 2. 1743. 

It is enafted. That the defendant may plead 
the general iflTuc, where the crown hath been 
out of poffeflion twenty yeaVs before the in- 
formation brought ; and in fuch cafes the de- 
fendant (hall retain the polTefEon until the title 
be found for the King. 

The law (landing thus, I now proceed to 
confider the claufes 4 Ann. c. i6. upon which 
the prcfent application is founded. 

By Se£t. 4. It (hall be lawful for any de- 
fendant or tenant) in any adion or fuit, or 
for any plaintiff in replevin in any court of 
record, with the leave of the fame court, to 
plead as many feveral matters as he (hall think 
neceffary for his defence. 

Seft. 5. .Provided, that if any fuch matter 
fhall be judged infufScient, cofls (hall be gi- 
ven at the difcretion of the court ; and if a 
verdict (hall be found upon any ilTue in the 
caufe for the plaintiff 9r demandaiit, cofls 
fhall be given in like manner, unlefs the 
judge who tried the ifTue (hall certify, that the 
defendant or tenant^ or plaintiff in replevin, 
had probable caufe to plead fuch matter, which 
upon fuch ifTue (hall be found againd him. 

It has been infifted for the King, that the 
King, not being exprefsly named, is not bound 
by this afl:. 

2 Inji. 191. The crown is not bound where 
it would be ouftcd of a precedent prerogative 
without exprefs words. 

B 2 4f^oughh 



EASTER TERM, 1 6 Geo. 2. 1743. 

AfcougV% cafe in the court of Wards, Cro. 
Car. ^2^9 526. General words, where the King 
is not named, (hall never bind or bar him. 

And it has been faid. That for t^^at reafon, 
according to the cafes of /iudley and Halfey^ 
1 yo. 202. Philips and Thompfon^ 3 Lev. 69, 
J 9 1. 2 Shower 481. Brajfey and Dawfon^ 28 of 
June 173^, B. R. that neither the Statutes 
de Mercatoribusj nor of the ftaplc, nor of 
bankrupts, fhali bind the crown. 

The King and Franklin^ Hilary y 5 Geo. 2. 
j5. R. the ftatute 7 6* 8 fT. 3. ^. 32. for a -y^mr^ 
rf^ novoj does not extend to the crown; and 
the reafon given by Lord Chief Juftice Raymond 
was, becaufe it fpeaks of Plaintiffs and De- 
mandantSr 

But though it is a general rule, that the 
King fhall not be bound by ftatutes which do 
not name him, yet this rule has feveral ex- 
ceptions, as is manifcft from the cafes cited 
by the defendant's counfel. 

They are enumerated in the cafe of eccle- 
fiaftical perfons, 5 Rep. 14. All a£ls to fupprefs 
wrong or fraud, or to prevent the Decay of 
religion, bind the King. 

And therefore in that cafe* of 5 Rep. 14. 
it was held, that leafes made to the Queen by 
colleges or Deans and Chapters, were void, 
becaufe they tended to the decay of religion. 
And fo is Magdalen College CdSc, 11 Rep. 70- 
a. and Hob. 157. 

So 
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So afts to fupprefs wrongs, as Lord Berkley*s 
cafe, Flowd. 236, 237. That if a gift in tail 
be made to the King, he cannot aUen to de- 
fraud him in reverfion, or his iffue, for he is 
bound by the ftatute of Weftmtnjier 2. de Donis 
Conditionalibus. 

The ftatute of Marlbridge^ of diftreffes, 
binds the King, 2 In/i. 142. 

II Rep. 72. b* 2 Inji. 359. The ftatute of 
Wejiminjier 2. c. 5. ^od quotiefcunque aliquis 
jus non habens tempore hujufmodi cujiodiarum 
prefentaveritj held, that this a£fc made to fup- 
prefs wrong bound the crown. 

2 In/i. 681. For the fame reafon^ the ftatute 
of 32 Hen. 8. c. 28. Of difcontinuances, binds 
the crown. 

The cafe cited in the bijhop of London and 
the Kingy Show. Pari. Cafes^ 179, 180, ftands 
upon a different reafon, as reported in that 
book. If two^ -churches are united by a£k of 
parliament, and the firft turn is given to the 
patron of the greater living, and the King 
is the patron of the leffer living, it was held 
by the civilians at Dodors Commons^ before the 
Chancellor of London^ and fcveral affiftant 
delegates, that the other patron fliould prefent 
to the firft turn, becaufe a new right of pre- 
fentation is given, and muft be taken as it is 
given. 

Thefe are all the cafes which have been 
cited by the defendants council, except the 

cafe 
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cafe of Bewdley, which I fliall ftate, and give a 
particular anfwer to by and by. 

And thefe cafes I am fo far from difputing, 
that 1 admit them to be law ; and my next 
inquiry fliali be, whether they are applicable 
to the prefent queftion. 

As to Magdalen College cafe, 1 1 Rep. to. a. 
It will be proper to compare the words of the 
ftatute 13 Eliz. and the rcafoning of the 
judges upon them, with the words of the fourth 
and fifth fedions of the ftatute for the amend- 
ment of tho law ; and then fee what the na- 
tural inference^ will be. 

The words of the 13 Eliz. are to any perfon 
or perfons, body politick or corporate ; and the 
judges obferve, that, without queftion, the 
C^ecn is a perfon. Rex ejl perfona mixtay and a 
body politick ; then, if the aft be general, 
and the Queen be clearly included in the 
words, and if exempted out of the aft, it muft 
be by conftruftion, the law will not make fuch 
conftruftion to the prejudice of religion. 

So that the Queen was within the exprefs 
letter of the 1 3 Eliz. but in the prefent cafe, the 
aft fpeaks of defendants and tenants, plaintiffs 
and demandants, and plaintiffs in replevin ; 
and the King is ngt exprefsly included ; and 
if we were to include him, it muft be by con- 
ftruftion, which would overturn many autho- 
rities already cited, and fome others which I 
fhall have occafion to mention. 

But it is further obfervable, that two of the 
reafons upon which the cafes cited by the defen- 
dant's 
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dant's counfel are founded (viz.) the advance- 
ment of religion and the fuppreffion of fraud 
totally fail in the prefent cafe ; and the remain- 
ing confideration is, whether the reftraining 
of a defendant from pleading feveral matters 
in his defence was a wrong of fuch a nature as 
thefe cafes allude to. And it feems to me pretty 
extraordinary to charge a rule of the common 
law, (which prevailed for centuries, as appears 
by Co. Jit. 303. a.) with fuch an imputation ; 
and it will aflford no argument that this was a 
wrong within the meaning of thefe cafes, to 
fay, that the publick wifdom of the nation 
has made an alteration, and allowed of pleading 
feveral matters, becaufe that argument would 
equally have held to have amended or cured 
flips and defefts in pleading in the cafe of the 
crown ; and yet neither the ftatutes of amend- 
ments, nor of jeofails, extended to the cafe 
of the crown, becaufe they fpoke of challenge 
of the party, or between party and party ; and 
fo^t was held as to the ftatutes ^f amendments, 
in the ^een and Tutcben^ i Salk. 51. and 6 
Mod. 284. 

Then, as to the ftatute of jeofails, 2 1 Jac. 
I. c. 13- in the cafe of the King and Sherrington 
Talbot^ Cro. Car. 311, 312, it was held, that 
that Statute does not extend to a ^0 Warranto^ 
nor to informations of intrufion, for the King 
is not bound unlefs he be named ; but Mr. 
attorney general Noy faid, per-adventure it 
would be otherwife in the cafe of a quare im- 
pedity where the fuit is between the party 
and the king. 

Mr. Noy was a very learned man, and fup- 
pofing him right in what he faid, it will not 

govern 
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govern the prefent cafe, becaufe there is a 
difference between a quare impedit^ where the 
king fues in that name by original writ, and 
where he fues in the name of his attorney ge- 
neral by information. 

As to the cafe cited out of Shower* s parlia^ 
ment cafes^ though the only reafon given in the 
book was, that it was a mere right of prefen- 
tation, and muft be taken as the aft gave it ; 
yet it fcems to. me, that that cafc ftands upon 
the fame principle of reafon as the other cafes 
(viz.) that the aft would have done a wrong, 
if the courfe of prefentation had been inverted, 
and the crown had been preferred in the prefen- 
tation, 5 Co. 55. b. But bcfides, let us confi- 
der what was the determination of the princi- 
pal cafe of the bijhop of London and the King^ 
both by the court of King's Bench and the 
Houfe of Lords, that though by the aft the 
right of prefeniation was vetted in the bifhop 
of London and the Lord Jermyn alternately, 
yet that the King, by promoting the incumbent 
to a bifhoprick, had a right to fupply that 
turn by his prerogative, and that that right 
was not affeftcd by the aft. 

But it has been infifted by the defendant's 
counfel, that this matter has been in effeft de- 
termined in the cafe of th^ . ^een and the 
bailiffs and burgeffes of Bewdly^ i WiHiamsj 
214. 

That was a fcire facias out of the petty bag 
to repeal a charter granted to the borough, 7 
Ann. the venire was awarded de vicinetOy and 
the quettion was, whether it was well awarded, 

or 
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or fliould not have been de corpore comitatus^ 
which depended on the fixth fcftion of the aft 
for the amendment of the law : The words arc 
thefe. 

And whereas delays do frequently happen 
in trials, by reafon of challenges to the arrays 
of pannels of jurors, and to the polls for de- 
fault of Hundredors; Beitenafted, that every 
venire facias for the trial of any iffue, in any 
adion or fuit, in any of her majefty's courts 
of record at Wejlininjler^ (hall be awarded 
of the body of the proper county where fuch 
iflue is triable. 

Lord Chief Juftice Parker delivered the 
opinion of all the judges, that though this 
claufe might have extended to the caufes of the 
crown, if the objeftion had been recently made, 
yet the praftice of the crown office and this 
court having been from the making of the aft 
to award venire*s de vicineto^ it would be, in 
fome meafure, to overturn the juftice of the 
nation, if the praftice fhould be difallowed, 
and therefore they held the venire well awarded 
de vicineto. 

But the counfel for the defendant in that 
cafe, who contended that the venire was mifa- 
warded de vicineto, and that it ought to have 
been de corpore comitatus^ diftinguiftied that 
claufe from the claufes now under confidera- 
tion, and took notice that the aft confifted^of 
diftinft branches; which were as feveral laws, 
fome of them being jeofails, and others iltera- 
tive of the common law, and that the words of 
them did not extend to the crown, and parti- 
cularly 
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cularly thefe claufes which fpeak of defendant 
or tenant, plaintiflf or demandant, or plaintiflF 
in replevin, i Williams 218. 

That cafe furnifhes me with a further inftance 
to fhew, that an adt which does not name the 
crown does not extend to it. 

And that is upon the ftatute of frauds and 
perjuries, ±g Car. 2, c. 3.7^ 16. whereby exe- 
cutions are made to bind only from the time 
of the delivery of the writ to the iherifF, which 
a£t has general words, every writ of execution, 
and yet the crown is held not to be bound by 
it : The King and Mann, 2 Strange, 749. 

And with the cafe of the ^een and Foley, 
motion to plead double to an information in 
the nature of a quo warranto was denied, be- 
caufe it was not within the claufe. And the 
conftant praftice of the court of King's Bench 
is agreeable to this, as I have been informed 
upon this occafion by Mr. Majierman, a very 
knowing and experienced officer. 

But it has been objefted, that an informa- 
tion of intrufion is a civil fuit, and an informa- 
tion in the nature of a quo warranto a criminal 
one : And I do incline to think this to be a 
civil fuit ; but whether an information in the 
nature of a quo warranto be a criminal or a 
civil fuit, we do not take upon us (bccaufe it 
is not neceffary to be done) to determine. In 
the cafe of the King and Rennet, Mayor of 
Shaftjbury, Trinity, 4 Geo. i. the twelve judges 
were • equally divided upon that queftion ; 
and what is very remarkable, two upon each 

bench 
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bench were of diflferent opinions — Parker^ 
Buryj Powys^ Blencowe^ Dormer and Fortefcue^ 
that it was criminal — King^ Tracy^ Price^ 
EyrCy Pratt and Mountague^ that it was not ; 
and the queftion has received no judicial de- 
termination fmce that ever I heard of. 

• 

But yet there feems to be a good deal of 
analogy between informations of intrufion and 
informations in the nature of a quo warranto. 

An information of intrufion is for intruding 
upon the poffcffions of the crown. 

And the judgment in the cafe of Alton WoocTs^ 
I Rep. ^40. a. is, that the defendant de intrati- 
one, intrujiowe^ tranfgrejjione^ et contemptu pra^ 
diSlis convincatur^ ac quod Def. amoveatur a 
pojffeffione pramtfforum ac attachietur per corpus 
fuum ubicunqucy tffc. ad faciend. jinem cum Do* 
mina Regina pro pradidis tranfgrejfione et con* 
temptUy unde in forma fupradi6la convidus eji. 

An information in the nature of a quo war^ 
ranto is for ufurping a publick office. 

The judgment, according to the printed cafe 
of the King and Pender^ which was heard in 
the Houfe of Lords, March 18, 1725, is. 

That the defendant de et in officio lihertate 
privilegio et .Pranchefta pradiHis nullo modofe in* 
tromittatj fed ab eifdem et eorum quolibet penitus 
abjudicetur et excludatur^ et quod pradidUs Def 
ad faiisfaciend. Domino Regi de ufurpatione pra* 

dida 
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di&a capiat ur^ with an addition of cofts, by 9 
Anne c. 20. f. 5. 

And thefe two forts of information are con- 
fidcred as fimilar, in Cr^. Car, 311, 312. 

An objedion arofc from the feventh fedron 
of the aft, that according to the rule of exceptio 
frohat regulam in non exceptis^ the defendant 
ought to be at liberty to plead thefe pleas, be- 
caufe appeals of felony or murder, and indift- 
ments or prefentments of treafon, felony or 
murder, and aftions or informations upon pe- 
nal ftatutes, are only excepted. 

There is the fame claufe in 21 Jac. i. c. 13. 
and I believe this was tranfcribed from it, and 
the fame argument made ufe of in Cro. Can 
311, 312, but it was difallowed. 

The defendant's counfel had alfo recourfe to 
the 24th feftion, that this aft, and all the fta- 
tutes of jeofails, fhall extend to all fuits in any 
of her majefty's courts of record at Wejiminjter^ 
for the recovery of any debt immediately owing, 
or any revenue belonging to her majefty, her 
heirs or fucceflbrs. 

And it was infifted, that this was an infor- 
mation for the crown revenue ; but this claufe 
principally refpefts informations for duties, ex- 
tents, writs of Uicm clauftt extremum 2ind/cire 
facias, for the recovery of the revenue ; and 
this information is for the recovery of the land 
itfelf ; and though in a large fenfe of the word 
revenue, this may be confidered as a revenue 

caufe. 
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caufe, as the land is nothing but the rents and 
profits it produces, and the rents and profits 
of the crown eftate are properly the land reve- 
nue of the crown. 

The meaning of the words, that this aft and 
all the ftatutes of Jeofails fhall extend to the 
cafes there mentioned cannot be, that all the 
claufes of the aft (hall extend to them, becaufc 
many of them have not the leaft relation to the 
proceedings of the crown in courts of juftice ; 
if not all, then the queftion will be, wh^t 
claufes ? I anfwer, fuch claufes as are of the 
fame nature and Tendency as the 24th feftion 
itfelf, and that is, to aid and aflift the proceed* 
ings of the crown ; and consequently the firft 
claufe relating to demurrers, to aid defefts not 
fpecially afligned for caufe of demurrer; and 
the fecond and third claufes relating to jeofails 
for the fame reafon : It may be then alked. 
Why not the fourth and fifth claufes for plead- 
ing feveral matters ? The reafon is, becaufe 
fuch a conftruftion, inftead of making the 24th 
claufe an aiding claufe, would bring new dif- 
ficulties upon and be to the difadvantage of the 
crown, both in rcfpeft of pleading and proof, 
which would be contrary to the whole tenor and 
fpirit of the claufe. 

As Lord Chief Juftice Hobart^ in Needier 
and The Bijhop of Winchejier 226, takes it for 
granted, that one chapter of an aft of parlia- 
ment may be both general and particular, be- 
caufc one chapter may contain diverfe afts and 
laws, which may be as feveral in their natures 
as if they were in feveral chapters : I appre- 
hend, by parity of reafon, that where there 

are 
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are different provifions for different purpofes, 
and penned in different words in the fame chap- 
ter, they ought to be lb conftrued, to avoid 
inconfiftency, as if they had been in different 
chapters ; and it feems to me to be plain, that 
if the 24th feSion had been in a different 
chapter, it could not have influenced the con- 
ftrudion of the fourth and fifth feftions of the 

aa. 

This aft has been in force above thirty-feven 
years, and no cafe produced where a defendant 
has been allowed to plead feveral matters againft 
the crown. 

As to the argument drawn by Mr. Attorney 
and Solicitor General, from the 9th of Queen 
jinne, c. 2o» that it was underftood that the 
aft 4th Anne did not extend to the crown, be- 
caufe the ftatute 9th of Anne extended it and 
the ftatutes of jeofails to mandamuses and in- 
formations in nature of a quo warranto : It 
was fully anfwered by the 24th feftion of the 
4th of Anne^ that that fl^atute only extended to 
fuits for debts due immediately, or revenue 
belonging to the crown, and fo it was neceffary 
to extend it by the 9th of Anne to mandamus's 
and informations in the nature of a quo war- 
ranto^ and therefore I lay no ftrefs upon that 
argument. 

So as to the argument from the words aftion 
or fuit, it has been held, that aftion will not 
include an information ; the King and Buckley^ 
Hilary J ii fT* 3. 1698, in Scaccario; but fuit 
undoubtedly will, and therefore this muft like- 
wife be laid out of the cafe. 

The 
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The only remaining cafe is Hardr. 189. 
where the pleading of double matter was al- 
lowed hy the Attorney General's confent ; but 
Mr. Attorney, in the prcfent cafe, has fufEcient- 
ly fhewn his diffent ; and for thefe reafons we 
are all of us of opinion, that the defendant 
ought not • to be allowed to plead thefe fevei;^! 
matters to this information of intrufion, with- 
in the intent of the ftatute for the amendment 
of the law, and the rule to fhew caufe was 
difcharged, per totam curiam j on the 3d of May^ 
in Eajler Term^ 16 Geo* 2. 1743. 

Since the delivery of this opinion, the cafe 
of the King and Huggins has been printed in 
Comyns^s Reports 422. that the defendant, in an 
aftion for an cfcape, was allowed to plead 
double non debet et recenter infecutus €ji\ the 
anfwer is, that the cafe is mifrcported ; for 
though on the 26th of Aprils ^7^95 there was 
a rule to fhew caufe why thefe pleas fhould not 
be pleaded, yet that rule was difcharged on the 
loth of May following ; and it appears by the 
record, that the defendant did not plead non 
dehet^ but only a recaption by frefh purfuit. 



The cafe of the Attorney General and Sno^ 
has alfo been fince printed in Bunhury^ 96, 
where the defendant had leave to plead double 
to an information of debt, non ejifa£ium, and 
conditions performed, but the reporter makes 
a quaere, whether the afl; of the 4th of Ayine^ 
for the amendment of the law, extends to the 
cafe of the crown ? 

I, not- 



/ 
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I, notwithftanding this cafe, fee no reafon to 
depart from the opinion of the court, in the 
King and Allgood^ efpecially as it was confirmed 
in the cafe of the King and Sir Clifford William 
Philips y in Hilary^ 20 Geo. 2. and the praftice 
has been accordingly ever fince. 

The King againjl The Eftate of Henry Boon, 

deceafed. 



claufit ex- 



M 



NoDicm TV /f R« Starkie and Mr, Wilbraham moved ta 
tremum 4.TJL fupcrfcdc a Diem claujit extremum againft 



can iffue re- the cftatc and effedts of Boony and that four 
fgafnft the hundred pounds, being the value of the goods 
eftate of a fcizcd, (which had been brought into court 
^'^^■^ot^^^^ ^y his adminiftratrix) might be reftored to her* 



debtor to 
the King, . 

or found in xhc cafc was this : 

his life- 



debtor. 



time to be 
debtor to 

theKing*8 January i, 1738, Richard Wollajlon^ as re- 
ceiver of the land tax for the county of Salopj 
entered into a bond to his majefty, conditioned 
to account for and pay what he fliould receive 
to his majefty's ufe. 

Odober 28, 1740, an extent iffued on this, 
bond againft Wollq/ion^ whereupon an inquifitioa 
was taken,, and Edward Lewis was found ijj- 
debted to Wollajion in 770/. received by Lewis, 
to pay into the exchequer, on Wolla/ion*s ac- 
count, as receiver. 

On 
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On this extent and inquKiiion 2i fare facias 
iflued againfl: Lewisy on which judgment was 
entered by nil dicit. 

November 8, 1740, An extent iflued againfl:, 
Lewisy reciting the extent againfl: WoIIaJiony 
the inquifition thereon, . and the judgment , 
againfl; Lewis. 

November i o, 1 740, An inquifition was ta- 
ken thereon, whereby it was found, that Boon 
died the 20th of September laft, and that he was 
indebted to Lewis in the fcverai fums in the 
inquifition mentioned. 

November 26, 1740, A diem clauftt extremum 
iflued againfl the eftate and eflPcfts of Boony 
reciting the firft extent againfl: Wollajlony and 
the inquifition thereon , and the judgment 
againfl: Lewisy and the extent and inquifition 
againfl: him« 

December ro, 1740, An inquifition was ta- 
ken thereon, and it was found that Boon died 
the 2Qth of September laft, poflefled of the 
feveral goods therein mentioned. 

'' The goods have been, by order of court, 
reftored to the adminiftratrix of BooUy on her 
bringing into court 400/. 

And two objeftions were made to the diem 
claufit esctremumy by the counfel for the admi- 
niftratrix. 

C Firft, 
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Firft, That Boon was not a debtor within the 
degrees allowed for proceedings in aid by the 
ancient pradice of the court, and the rules 
made Hilary ^ 1 5 Can i . 

Secondly, That Boon not being an immediate 
debtor to the King, or found in his life-time to 
be debtor to the King's debtor, no diem claufit 
extremum could regularly iffue againft his ef- 
tate, but that ^ fare facias is the proper reme- 
dy in this cafe. 

In fupport of the firft objeSion, they cited, 
as to the ancient pradice of the court, auditor 
Fovey's cafe, 4 In/i. 115. 

And the rules, Hilary ^ 15 Car. i. which 
dired the form of the oath, and that no fur- 
ther inquifition (hall be taken for debts in aid, 
than to inquire and feize the lands^ debts, and 
perfonal eftate of him that is debtor to the 
King's debtor or accountant, unlefs it be by 
fpecial order made in open court. 

In fupport of the fecond objedion, they in- 
fifted, that though the common law gave the 
King preference in the payment of his debts, 
yet that the ancient legal writ of diem claufit 
extremum is founded on Magna cbarta^ ^.18. 

It is plain from the words of the ftatute in 
2 Infl. 32. that where a man died indebted to 
the King, his goods, which he had at his 
death, were bound to the King's debt, and his 
officer might feize them ; but where he owed 
nothing to the King at his death, the goods 

were 
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were to go to his executor or adminlftrator, 
to be adminiftred by him, and the King's 
ofScer could not meddle with them. 

And they cited the cafe of the King, in aid 
of Renew, and Lewin againft John Crofs, exe- 
cutor af Edward Taylor^ November 23, 2 ya. 2. 
where the reafon given in the order for fctting 
afide the diem claujit extremum is, becaufe Taylor 
was dead before he was found indebted to the . 
' King, or to the King's debtor. 

And the cafe of the Kinjg, in aid of Fire^ 
brafs, and others againft Mary Porter, widow 
of William Porter, where' the diem clauftt extre- 
mum was fet afide the fame day for the fame 
irregularity. 

Mr. Attorney General and others for the 
crown, in anfwer to the firft objection, cited 
Lane 112, 113. which, as to the ancient prac- 
tice of the court, is contrary to auditor Povey^s 
cafe, in 4 Inji. and the cafe of the Attorney 
General and Poultney, Hardr. 403, 404. that 
the third debtor is within the rules 15 Car. 
I. but no debtor in a more remote degree, and 
fome precedents of the like writs oi diemclaufit 
extremum. 

This cafe wms adjourned for a few days, 
and on the ijth of May^^ in this term, I 
fliortly delivered the opinion of the court upon 
the* firft objeftion, that in confirmation of the 
Attorney General and Poultney in Hardrefs, it 
was held in Ewin*s cafe, OSlober 29, 1678, 
that debts on fimple contraft, as well as on 
fpccialty, may be found to the third degree, 

C 2 within 
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within the rules, 15 Car. i. upon oath and 
motion, but not beyond, and fo again (among, 
other points) in Chambers and Briggs, et i con- 
tra^ in Eafter term, 1696, though not finally 
decreed till Trinity following ; and the pradlice 
has been the fame where a diem claujit extremum 
has iflued upon affidavit and a hzxonh fiat in 
the vacation ; fo this objedion was over-ruled. 

But the fecond obje£);ion was held to be 
fatal ; and I relied on the words of Magna 
Charta^ and the cafes cited for Boqy^% adminif- 
tratrix, and thought that the precedents pro- 
duced for the crown pzffmg/ubjilentio ought to 
have but little weight againft a plain law, and 
the cafes determined by the court. 

And the diem claiifit extremum wa? fufpended ; 
and the four hundred pounds, which the admi- 
niftratrix had brought into court, were ordered 
to be rcftored to her by the whole court. 



Trinity 
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William Scott (who profecutes for his majefty 
and himfelf) plaintiflf again/i David A'Chez 
' Defendant. 

THIS caufe was intended for a fecond ar- An Engnrh 
gument, but the defendant's Solicitor in- f^ll^/Jn^' 
formed me, that his client declined it, and French 
would reft his caufe upon the fir ft arguml^nt:^"^^^^"^ 

* o ' vinegar 

and therefore I delivered the refolution of the from 
court in the following manner, on the i4^hJc?"hcdb 
of June^ in this term. the naviga^ 

tion a£^. 

It is an information grounded upon the fta- ^'f,.^^'^ 
tute of 12 Car. 2. c. 18. commonly called ibec^me 
navigation afl\ and fets forth, that the pliin- ^J^^^^J^^^ 
tiflF feized the (hip called the Sea Horfcy with before the 
her tackle, apparel and furniture, and a parcel [j^J^'^nd 
of wine and vinegar ; for that the faid goods the maimer 
were brought and imported in the faid A^ip J^ourthToV 
from parts beyond the feas into Great Britain^ the mari- 
the faid fliip, at the time of the importation p^*^^^^* 
of the faid goods, not being a fliip which truly men. 
and without fraud belonged or appertained to 
the people of England^ as the true owners or 

proprietors 



L 
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proprietors thereof, and whofe mafter, and 
three-fourth parts of the mariners, at leaft, 
were Englijh : nor being a (hip of the built 
or fabi ick of that country or place of which 
the faid goods were the growth, produft or 
manufafture, or of that port where the faid 
goods only can or are moft ufually firfl: (hipped 
for tranfportation, and whofe mailer, and 
three-fourth parts of the mariners, at leaft, 
^ were of that country or place, contrary to the 

ftatute. 

V 

And the prayer of the information is, that 
the (hip and goods may remain forfeited. 

Upon which a writ of appraifement went out, 
and on the 30th of April 1742. was returned. 

On this feizure, David A^Chez^ merchant, 
entered his claim ; and after Oyer of the infor- 
mation pleaded, that the goods mentioned in 
the information, or any part of them, were 
not imported from parts beyond the feas into 
Great Britain in the laid (hip contrary to the 
ftatute- ; upon which Mn Attorney General 
joined iflTue. 

This iflue came on to be tried on Thurfday 
the ^th of July laft, before tny brother Carter^ 
and the jury found a fpecial verdift. 

That the (hip mentioned in the information 
was Englijh built^ and not of the built of 
France. 

That the (hip, during the prefent war with 
Spain^ and before the importation in queftion, 

was 
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was taken by zBpaniJh privateer^ and condemn- 
ed as prize, and regularly fold to a fubjeft of 
the French King, refiding in France^ and be- 
came French property. 

The jury further find, that the wines and 
vinegar fcized were of the growth, produftion 
and manufadture of France^ and after the faid 
fale were imported from Bourdeaux^ in France^ 
into Great Britain^ the faid fhip fo continuing 
French property, and at the time of the impor- 
tation not belonging to any of the people of 
England^ as the true owner or owners thereof. 

That the mafter of the fhip, and three- 
fourths of mariners on board, at the time the 
wines and vinegar were imported in her, were 
Frenchmen. 

The feizure by the plaiatiff Scott is found as 
laid in the information. 

But whether, upon the whole matter, the 
importation of the goods in the faid Ihip is 
lawful or not, the jury doubt, and fubmit to 
the court. 

Before the making of this law, the Dutchj 
though they had but little merchandize of the 
growth of their own country, had ufed to bring 
in their fhips the growth^ and manufadures 
of all other kingdoms in the world, wine from 
France an4' Spain^ fpices from the Indies^ and 
all commodities from other countries j and 
their navigation was not only a nurfery for 
feamen, but brought in a great flow of weahh 
upon them. 

This 
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This being obferved by the Englijhj gave rife 
to the navigation ady which was firft enaftcd 
in the time of the ufurpation in 1 65 1 , as ap- 
pears by ScobelFs colle^ions^ and re-enaftcd in 
the 1 2 th of King Charles the fccond, with fome 
few variations. 

Though this a£t concerned all other coun- 
tries, yet it principally affeded the Dutch^ who 
(as appears by Lord Clarendon^^ hiftory, and 
Thurloe^ ftate papers) were greatly alarmed, 
and made their remonftrances by their ambaffa- 
dors for the repeal of it ; but the Englijh go- 
vernment then, and ever fince, found it fo 
beneficial, that they refolved to maintain it, 
and, I hope, ever will maintain it. Clarendon^ s 
hijlory^ vol. 3. part 2. pa. 458. Tburloe** /iate 
papers^ 2 vol. ^ pa* 374. 

Upon this Qccafion it may be proper to con- 
fider the drift and defign of the aft of naviga- 
tion, which is exprefsly mentioned to be for 
the increafe of fhipping, and encouragement 
of the navigation of the Englijb nation. 

The means propofed as moft effcftual for 
attaining this end were. 

By feBion i . That the importation of all 
goods from any of his majefty's dominions in 
JJla^ Africa^ or America^ into England^ Ireland^ 
Wales, or Berwick upon Tweedy and the ex- 
portation from any of thofe places into any of 
his dominions in AJiay Africa, or America^ 
fhould be in fhips or vcffels truly and without 
fraud belonging only to the people of England 
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or Irelandj dominion of Wales^ or town of 
Berwick upon Tweedy or were of the built of 
and belonging to any the faid lands, iflands^ 
plantations, or territories, as the proprietors 
or right owners thereof, and whereof the maf- 
ter and three-fourths of the mariners at leaft 
were Englijh^ under the penalty of the forfei- 
ture of the (hip and cargo. 

SeSion 3. Prohibits the importation of Goods 
from Africa:, Afta^ . and America^ generally, 
without confining the prohibition to the King's 
dominions, but in fuch (hips as belong to the 
people of England^ &c. or of the plantations, 
and whereof the mafter and three-fourths of 
the , mariners are Englijhy under the fame pe- 
nalty. 

Seilion 4. That no foreign goods (hall be 
imported into England^ &c. but in Englijh 
built (hipping, or other (hipping belonging to 
the aforefaid places, and navigated by Englijh 
mariners as aforefaid, unlefs (hipped from the 
place of which the goods were the growth, 
produdion, or manufafture, or in the port 
where they only can be, or moft ufually are, 
(hipped for tranfportation. 

Section 6. No goods to be loaded or carried 
from one port ef England to another, in any 
veflfcl belonging to a foreigner not made a de- 
nizen, or naturalized, and if in the vieflTel of a 
fubjeft of England^ it muft be manned as 
aforefaid. 

By thefe methods all foreigners were exclud- 
ed not only from the importation and cxporta- . 

tion 
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Let us next fee whether it is within the ex- 
ception. 

• 

Except only fuch foreign fliips and veffels 
as are of the built of that country or place 
of which the faid goods are the growth, prd- 
dudlion or manufadure refpedively, or of 
fuch port where the faid goods can only be, 
or moft ufually are, firft ftiipped for tranfpor- 
tation, and whereof the matter and three- 
fourths of the mariners, at leaft, are of the 
faid country or place. 

This fhip is found to be Englijh built, and 
not of the built of France^ and fo wants one of 
the requifites to bring it within the exception. 

And the words, fhip or veffel of the built 
of the country or place, were not infcrted by 
any accidental mittake, but intended by the 
legiflaturc ; for the fame expreffion occurs in 
feftion I T , where forfeiture of office is impofed 
upon any oflScer of the cuftoms who fliall 
allow to any foreign built fhip, bringing in the 
commodities of the growth of the country 
where it was built, the privilege by this aft 
given to fuch fhip, until- examination and 
proof whether it be a (hip of the built of that 
country, and that the matter and three-fourths 
of the mariners are of that country. 

But it was objefted, that the main defign 
of the aft was, that the Englijh fhould be car- 
riers, and not foreign nations, and therefore 
that they may carry as well in foreign built 

fhips. 



TRINITY TERM, 16 & 17 Geo. 2. 1743. 29 

Ihips, being their property, as in (hips of the 
built of their own country. 

By the claufes Mr. Booth mentioned. En-- 
gli/hmen being the owners of foreign built 
fhips, sind qualifying them according jto the 
loth feflion, and manning them with a mailer 
and three-fcMirths of Englijb mariners, may 
undoubtedly navigate them as Englijh fhips : 
And it is enforced by the 1 1 th feftion, which 
diftinguilhes between Englijh and foreign pro- 
perty : And with refpc£t fo Englijh property, 
the diredion is, that if any oiEcer of the cuf- 
toms (hall allow the privilege of an 'Englijh 
built (hip, or other (hip to any the aforefaid 
places belonging, (that is England^ &c.) to 
any Englijh or foreign built (hip, coming into 
any port, and making entry of any goods, 
until examination whether the mailer and 
three-fourths of the mariners are EnTliJh^ he 
(hall forfeit his oiEce ; but in the cafe of foreign 
property, the enquiry is, (as I obfervcd before), 
whether the (hip is of tl;ie built of the country 
of which the goods are the growth, and navi- 
gated by a mailer and three-fourths of the ma- 
riners of that country ? and this privilege is 
confined to (hips ' being Englijh property, and 
manned with Englijh mariners, and cannot be 
extended to the prefent cafe of foreign proper- 
ty, without rejefting the word (Built), which 
is mentioned in the 8th, and repeated four or^ 
five times in the 1 1 th fedion. 

But it was then.infiiled for the defendant, 
that if a foreign (hip, purchafed by an Englijh- 
manj may have the privilege of an Englijh 
Ihip, pari rations j or rather a fortiori, an Englijh 

(hip. 
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Ihip, being foreign property, fliould be intitled 
to the like privilege, luking it ^^ according tO' 
Mr. Solicitor's realoning') that the encourage- 
ment of building ihips is the fccoadary conlide- 
ration of the aft. 

Becaufe if Englijh built (which is the cafe 
of the fhip now in que it ion ^ th« increafe of 
(hipping would have been ^anfwered to the 
kingdom, our own timoer would have been 
ufed, our workmen employed, and we Ihould 
have had the benefit of the rigging and furni- 
ture ; whereas, if ihe had been French built, 
fhe would have been duly qualified to have 
imported thofe goods, and we Ihould have loft 
the benefit of the timber, labour, and equip- 
ping her with rigging and furniture^ 

This feems to be very fpecious and plaufiblc 
at firft^ appearance, but is founded upon a fup- 
pofition, that we could have prohibited the 
importation of European goods in foreign bot* 
toms ; but as that could not be done with 
fecurity to our trade, for the reafons I have 
mentioned, the force of this argument will 
foon vanifh ; the parliament therefore planned 
the aft upon the confiderations mentioned by 
Mr. Solicitor. 

Several countries, as France^ Spain, and 
Italy, can more eafily buy (hips than they can 
build them. 

Other countries, as Rujfta, &c. had timber 
and materials enough for building fhips, but 
wanted failors. 

Therefore 
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Therefore the parliament prohibited the im- 
portation of goods of the growth of any 
European country, unlefs in Ihips owned and 
navigated by the Englijhy or in fliips of the 
built of, and manned by failors of that coun- 
try, of which the goods were the growth. 

The confequence was, that foreigners could 
not make ufe of the fliips they bought, though 
the Englijh might, which muft frequently force 
them to have rccourfe to our {hipping, and fo 
the general intent of the aQ:, to fecure the 
carriage to the Englijhy was anfwered as far as 
it pofiibly could be ; whereas, if foreign pro- 
perty had been fufEcient to qualify fliips, fo- 
reigners might have bought fliips where they 
pleafed, and manned them with their own 
failors, and then not only the freight, but the 
employment of our failors, would have been 
lofl: to England ; and this will greatly overba- 
lance any advantage that could accrue to Eng- 
land from the building and equipping fliips for 
foreign ufe. 

But, befiides, a fl:atute ought never to be fo 
expounded, as to have the fecondary intent 
defeat the primary intent of it. 

Mr. Bootle^ to fliew that the word built ought 
to be rejefted, laid down feveral rules for the 
conftruSion of fl:atutes, from i Inji. 381. .1 
Buljir, 106. Hob. 299. Plowd. 154, 465. 
Lord Mountjoyh cafe, 5 Rep. That one part 
of a fl:atute muft help to expound another; 
that the mifchief, the main intent, and the 

fcope 
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fcopc and end of a ftatute, are to be confider- 
^vl ; that ftatutes are to be expounded accord- 
ing to the rule of reafon and juftice that the 
vrords bear; and that there is an equity to be 
ufcd in the expofition of ftatutes, to extend the 
fcnfc beyond the words, or to abridge and 
narrow the fenfc, according to the general 
intent of the a£):. 

And to thefc rules I agree, and think that the 
conftrudion which we put on this ad does not 
contravene, but falls in with them. 

It was then infifted, that, by 13 ^ 14 Cha. 
2. c. Hi /. 29. though the power of iffuing 
commillions for the examination of witneflcs 
upon feizures is confined to the court of chan- 
cery, yet this court iffucs fuch commiffions, 
and it is very certain that, in faft, this court 
iifues fuch commiiTions. 

The power of this court to iflue fuch com- 
miffions came under the confideration of the 
court, in the cafe of Jenkins qui tarn againft 
Larwood^ the 3 'ft of May,, 17 17. Bunbury 13. 
when it was infifled by Sir Robert Raymond^ 
that it was a remedial law, and therefore by 
conftruftion was to be extended to this court. 

Lord Chief Baron Bury^ and Baron Pricey 
held, that fuch a commiffion (hould go, not by 
virtue of the aft, but of their original jurif- 
didion. 

Baron Montague^ that it ought not to go 
either by the ad, or their original jurifdidion. 

Brother 
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Brother Forte/cue Aland^ then a baron, that 
a commiffion was warranted by the a£t. 

So here are three Judges opinions againfl: 
one, as to the point endeavoured to be proved 
from the conftruQiion of this claufc. 

As to the cafe of Stephen Scott qui tam 
againft. P^/^r Joille, relating to the (hip 5/. 
Claude^ cited by Mr. Solicitor, I have not only 
feen the'cuftom-houfe report, but Sir Edward 
Northey^s original opinion upon the cafe, 
which is ftated thus. 

The (hip 5/. Claude was ah EngUjh built 
fliip, and during the war with France was taken 
by the French^ and condemned as Prize, and, 
being French property, imported wines into 
the port of London^ navigated with a French 
matter and mariners ; and he thought her for- 
feited by the 8th feftion of the navigation aft. 

I have alfo perufed the record of that cafe, 
which is entered Eajier i Geo, i B.0IL 6. and 
the caufe appeared to be tried before Lord 
Chief Baron Dodd^ the 4th of July^ ^7^59 
and a verdifl: and judgment for the plaintiflF; 
and therefore I am apt to think, that Chief 
Baron Dodd did determine this point. 

But our opinion feems to be fo agreeable to 
the intent, as well as the letter of the aft, that 
there is no occafion for authorities. 

D - And 
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And we are all of us clearly of opinion, 
that judgment ought to be given for the plain- 
tiff. 

Note. That by a rule, made a few days 
before the delivery of this refolution, the 
judgment was to be entered as of the 1 ith of 
May^ when this caufe was argued nunc pro 
tunc^ the plaintiff being drowned between 
Eajier term laft and this term, and no one 
ought to fuffer by the delay of the court, 
whilft they were deliberating what judgment 
to give, according to Bailer and Delander^ 
Trinity^ i Geo* \. B. R. and Cumber and Wane^ 
Eajier^ 7 Geo. 1. Strange 426. and Craven and 
Handley^ Michaelmas^ 1 1 Geo. 2. C» B. in Sir 
George Cookers Cafes of Practice 1 43. 
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The King againfi John Gibfon. 



Friday^ 3d of February. 

TTHE defendant being indebted to the King a fcccnd 
X in a large fum of money on feveral bonds ^«c°t teft- 
for the duty on coals, an extent iffued againft affignmcn^ 
him on the 17th of yun^^ 174^9 whereon fome under a 
of the defendant's eflfeds were feizcd^ but a of'bTnkl°" 
confiderable part thereof being fccreted, could niptcy, and 
not be difcovcred before the return ; another fngr^ihe^c-T 
extent was fued out, tefted the 7th of ^uly on, were 
following, and by an inquifition it was found ^"d f^^ 
that feveral of the defendant's goods came to afiac, but 
the hands of William Crofs, which he had fold ^^^'^ ^'" 
for feventy pounds ; and ^fcire facias was fued move for a 
out againft Crofs ; but a commiffion of bank- ^^^J^;^"^' 
^uptcy having iffued againft the defendant, tefte as the 
and the commiffioners having made an affign- ^"^'a^tecc^ 
ment of his goods, chattels, debts, &c. to dem to the 
Cr^yJ, after iffuing the firft, and before iffuing "^J^f"^^"!?'' 
the laft, extent, the proceedings thereon were tice of mo- 
become of no effeft. ^'^"• 

> D 2 Mr. 
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of the furplus duty for the raifins imported 
by him> by the name of Lexia raifim^ as aiKt 
for great raifins^ he having pnly paid the duty 
laid on them by the additional book of rate&, 
as for raifins not otherwife rated. 

And the general queftion in the caufe is, 
whether the raifins imported by the defendant, 
by the name of Leicia raifins^ are rated and to 
pay duty as great raifia^ by the old book of 
rates annexed to the aft of tonnage and pound- 
age, 12 Ca. 2. c. 4. or are only to pay duty 
as raifins not otherwife rated by the additional 
book of rates, annexed to the aft of the 1 1 th 
year of his late majefty King George the Firft, 
c, 7. ? 

By the old book of rates. 

s. d% 
Raifins great, the hundifed weight, > 

containing 112/^, are rated at > 10 il^ 
\L los. pay duty J 

Raifins of the fun, the hundred 

weight, containing H2lb. are ^12 ole 
rated at 2/. pay duty 



Raifins of Smyrna black, the hun- 
dred weight, containing 1 1 lib. ^83 
are rated at i /. pay duty 



I® 
45 



Raifins of Smyrna red, the hundred 1 

weight, containing 1 1 2lb. are V 8 3 i 
rated at i/. pay duty j 

And ajl other raifins not rated 

were to pay duty according to th^ 

•Y5^1vi«^ 



' 8 
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By the additional book of rates* 

Sb d. 

Raifins of Alicant, Denia^ and other "J 
radfins not otherwife rated, the f g ^ 
hundred weight containing i iilb. | 
arc rated at 1 oj. pay duty J 

Raifins of Lipra or Behadera, the 
hundred weight, containing 112^6 7 
lb. are rated at 11^. pay duty 

It is clecTriy proved by the depofitions taken 
in the caufc, that Marabella and EJiapona are 
ports within the jurifdiftion of Malaga in 
Spain ^ and that there are but two forts of rai- 
fins imported from Malaga^ the one in Spanijhj 
called Pajfa Lexia^ Pqjfa being the Spanijh 
word for raifins, and Lexia the Spanijh word 
for a lye they are dipped and cured in, and 
in England thefe raifins are called Malaga 
raifins. 

And the other fort, in Spanijh^ is called 
Pajfa de Solj and thefe raifins are cured by 
drying them in the fun, and in England they 
are called raifins of the fun. 

If then there are but two forts of raifins im- 
ported from Malaga, and one fort is particu- 
larly rated as raifins of the fun^ we muft fee 
how the other fort ought to be rated. 

Raifins cured in a lye, and imported from 
Malaga^ have been confidcred, both by the 

merchants 
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merchants and at the cuftom houfe, as great 
raifins, and have paid the duty as fuch, till 
Mr. Chitty entered them by the Spanijh name 
of Lexia^ and paid the lower duty. 

It appears by Sir Jofeph Hodgesh books, in 
which many of the entries were made by Mr. 
Chitty^ whilft he was clerk to Sir Jofeph^ that 
raifins of thi^ fort were called Malaga, or 
Lexia, and were entered at the cuftom houfe as 
Malaga, and paid the higher duty ; and this is 
confirmed by the cuftom houfe books in many 
inftances. 

It is alfo proved by feveral merchants, as 
well as cuftom houfe officers, that raifins cured 
in a lye, and imported from Marabella or 
EJiapona were efteemed great raifins, and 
paid duty as fuch ; and the fenfe of merchants 
(who are to pay the duty) has great weight with 
us in the determination of this caufe. 

Mr. Samuel Stanton, one of the defendants 
Witneffes, in his depofition mentions the fruit 
commonly called or known in England by the 
name of Lexia, otherwife Malaga frails, or 
frail raifins; imported from Malaga, and the 
adjacent ports, as one and the fame fort of 
fruit, and that it is cured in the fame manner 
as raifins called Alicant or Denia raifins are 
cured. 

And Mr. Chitty, by his anfwer, has fhewn 
from whence all the raifins in queftion came ; - 
for, he fays, they came from Marabella or 

EJiapona, 
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Ejiaponaj and that he never imported raifins 
but from thofe two places • 

The cafe of the crown is further ftreno^thened 
by the evidence of feveral merchants and 
officers of the cuftoms, that they have viewed 
famplcs of the railins feized, and that, in their 
judgment, they are Malaga or great raifins, 
and ought to pay duty as great raiifins. 

How is this evidence anfwered ? Mr. Stan- 
field fays, he viewed the ^ruit in queflion, 
and that they are Lexia or jFrtz/7 raifms, and 
no other fruit ; but that expreffion is ambi- 
guous, and does not import any contradiftion 
to the evidence for the crown, becaufe Malaga 
or great raifins are called Lexia or Irail 
raifins. 

But, indeed, yohn Bromer^ one of the 
witncffes for the crown, in his crofs examina- 
tion fays, that the raifins produced to him were 
Lexia^ and not great raifins, to the bed of his 
knowledge and belief. 

The raifins now in queflion (as far as ap- 
pears) were always entered at the cuftom houfe 
as Malaga raifins, and paid the higher duty, 
till Mr. Chitty (who had been privy to Sir Jo- 
feph Hodges*^ entering them in that manner, 
and yet paying the ^igher dutyj introduced 
the practice of entering them as Lexia raifins, 
(a denomination unknown to the officers of 
the cufloms) and paying the lower duty ; and ' 
his counfel fuppofe, that the additional book of 

rates 
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rates hzt made an alteration in the duty of 
great raifins ; but there is no colour for the 
fuppofition, becaufe the additional book of 
rates only afcertained the duty upon raifins of 
Alicantj Denia^ and other raifins not otberwife 
rated, and upon Lipra or Behadera raifins 
which before paid ad valorem^ and made no 
other alteration. 

In anfwer to this cafe, made by Mr. Attorney 
general, Mr. Chitty has attempted to prove, 
that raifins of the fort he has imported only 
paid duty ad valorem before the additional book 
of rates ; and no doubt but fuch evidence would 
have been very material for him, but his wit- 
neffes have totally failed him, and do not prove 
a fingle inftarice of it. 

Mr. John Kirkpatricky Mr. Abraham Kirk- 
Patrick^ and Mr. Jofiah Chitty^ have heard, 
and believe, and Mr. Samuel Stanfield fays, 
that he has reafon to believe, that Lexia or 
Frail raifins paid duty ad valorem till the addi- 
tional book of rates, but none of them fay, 
that they ever paid that duty themfelves. 

But Mr. Chitty has proved, by feveral mer- 
chants, that Denioy Xabia, Alicantj and Altea 
raifins, are cured in the fame manner as Lexia^ 
and by the fame merchants ^ and by Mr. Al- 
derman Marjhall^ and other grocers, that they 
are of the fame kind, nature, fize, goodncfs, 
and value ; and by fome of them, that they 
are of better value, and that they give a better 
price than Lexia raifins. 

And 
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And from the expreffion of great raifins in 
the okl book of rates, and from this proof, 
the defendant's counfel have drawn feveral 
arguments in his favour, which it will! be pro- 
per to confidcr. 

And it is objcfted by them, that curing 
raifins in a lye will not denominate them great 
raifins, becaufe, at that rate, Deniay Alicanty 
and all other raifins cured in a lye, would be 
great raifins ; fo that this argument would 
prove too much ; and an argument that proves 
too much is fubverfive of itfelf, and proves no- 
thing. 

It was admitted by the King's counfel, that 
curing raifins in a lye would not denominate 
them great raifins ; and the only reafon for 
proving that the raifins in queftion were cured 
in a lye, wais to (hew, that there were only 
two forts of raifins imported from Malaga^ 
the one cured in the fun, and the other in a 
lye, and that thofc cured in a lye had been 
always efl:ecmed great raifins by the merchants 
and at the cuftom houfe, and had paid duty ac- 
cordingly J fo that the .general expreflion of 
great raifins was reftrained to raifins cured in 
a lye, and imported from Malaga^ and was not 
applicable to any other fort of raifins. 

And that ufage will properly explain the 
words in the book of rates is laid down by 
Lord Vaughan^ in the cafe of Sheppard and 
Gofnoldy Vaughan 169. Where the penning 
of a ftatute is' dubious, long ufage is a juft 
inediunx to es;pound it by ; for Jus et Norma 

loqiiendi 
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loquendi is governed by ufage, and the, meaning 
of things fpoken or written muft be, as it hath 
conftantly been received to be, by coqcimon 
acceptation. v 

It is then objcfted, that the defcription of 
great raifins in the old book of rates was ge- 
neral, and expreffive only of the fize or largc- 
nefs of the fruit, without limitation of any 
kingdom, country, or place from which it was 
imported. 

I anfwcr, that ufage fufEciently applies the 
defcription to raifins cured in a lye, and im- 
ported from Malaga^ and excludes all other 

raifins. 
« 

JBut it is then faid, that the raifins in quefti- 
on are proved to be of the fame kind, nature, 
fize, goodnefs, and value, as Denia^ XabiUy 
Alicant^ and Altea raifins, or rather of leffer 
value than chofe raifins which pay the lower 
duty, and that, therefore, ufage ought not to 
be received to give them the denomination of 
great raifins, and to fubjeft them to a higher 
duty, contrary to the letter and meaning of 
the old book of rates ; and to enforce this 
objedion, the defendant's counfel have cited 
the very next paffagc in Lord Vaughan to that 
which I have mentioned : The paflage is this. 

But if ufage hath been againft the obvious 
meaning of an aft of parliament, by the vulgar 
and common acceptation of the words, then 
it is rather an oppreffion of tht^fe concerned, 
than an expofition of the ad, cfpecially as the 
ufage may be circumftanced. 

I agree 
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I agree to this rule, but think the prefcnt 
cafe diftinguiftiable out of it, becaufe the old 
book of rates having mentioned great raifins, 
we mud fuppofe that there were raififts then 
known and called by that name in England j 
and though the reafon of their having that de- 
nomination does not appear at this diftance 
of time, yet we are to conftrue the old book of 
rates according to the ftato of things at the 
time of making it, arid not according to any 
diminution which thefe raifins have fince under- 
gone in fize or value : And ufage having ap- 
plied the expreflion of great raifins to raifins 
not cured in the fun, and imported from Ma* 
laga, ought to be received as not contrary 
to the meaning, though it may now feem to be 
contrary to the letter of the old book of rates, 
cfpecially, fince if we do not apply thefe words 
to this fort of raifins, they muft be rejected, 
not being applicable to any other fort of rai- 
fins. 

And the new book of rates will afford no 
argument for the defendant ; for if the parlia- 
ment had thereby intended to have reduced 
the duty upon thefe raifins, they would have 
cxprefsly mentioned Malaga, as well as Alicanty 
Denia, and other raifins. 

But it is then infilled upon by the defen- 
dant's counfel, that the parliament intended 
to raife a tax upon great raifins, whereas if 
the raifins imported by Mr. C bitty were to be . 
rated as great raifins, they could not be import- 
ed without lofs, and fuch a conftruftion would 
amount to a prohibition. 

It 
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It is plain, raid As of this fort were imported 
for many years, and the higher duty paid; 
but the value of things varies, and the value 
of raifins of this fort is diminidied, which may 
be a very good reafon for the interpofitioa of 
the legiflature ; for that power only which 
iaid the duty can take it off, but we cannot do 
it by our judgment. 

But it is faid by Mr. ^ohn Kirkpatrick^ in his 
depofition, that no raifins were cfteemed great 
raifins in Spain but raifins of the fun ; but it 
is plain that raifins of the fun could not be 
meant as great raifins in the book of rates, 
becau(e they are particularly rated. 

It is alio proved by feveral merchants and 
grocers, that red Smyrna and Bdvadera raifins 
are larger than Lexia raifins, and that Lexia 
raifins, in their judgment, are not great 
raifins. 

As to red Smyrna and Behoadera raifins, they 
paid (except in one infiance which I ihall 
mention prefently) ad valorem before the mak- 
ing of the additional book of rates, and are 
fince particularly rated, and therefore this evi- 
dence will not Ihew them to be the great raifins 
intended by the old book of rates ; and as to 
ihe negative evidence, that the raifins in quef- 
tion are not great raifins, it is only matter of 
opinion, and not founded in faft ; for none of 
thefe gentlemen ever aftually paid the duty 
ad valorem for thefe raifins before the making 
of the additional book of rates, and therefore 
their evidence is greatly over-balanced by the 

evidence 
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evidence for the crown, which fhcws, that rai- 
fins of this fort' were, both by the merchants, 
and at the cuftom houfe, efteemed great raifins, 
and paid duty accordingly. 

The reft of the evidence offered by Mr. 
Chitty, either relates to miftakes at the cuftoiu 
houfe in rating the duty for raifins to the pre- 
judice of the merchant, or in the commiffioners 
of the cuftoms accepting of the lower duty for 
this fort of raifins. 

George Farrel proves an inftance in 1707, 
where his mafter, Mr. Richard Freeman^ paid 
the duty iox Belvadera raifins as great raifins. 

ychn Bromer proves an inftance where Mr. 
Salomon Merit paid the great duty for Denia 
and Alicant raifins. 

. Gobert Sikes proves, that in 1728, he entered 
Lexia raifins as Malaga^ and paid the duty for 
them as great raifins ; and that about two 
years after part was returned, which he believes 
-to be thp difference : And John Fowler , clerk 
of the certificates, proves it to be the differ- 
ence. 

Satmel Hinton proves, that in 1729, Mr. 
Delafontain^ and another merchant, paid the 
lower duty for Lexia raifins. 

Two of thefe inftanccs are modern and 
pendente lite ; and Sikes*s was after the making 
of the additional bpok of rates, and is account- 
ed for by the promifc of the commiffioners 

- ' , of 
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of the cuftoms to put him upon the fame 
footing with Mr. Chitty^ till the difpute between 
the crown and Mr. Chilty (hould be deter- 
mined ; but the miftake, or the acquitfcence 
of the commiffioners, or the officers, could 
not bar or prejudice the right of the crown. 
Sheffield and liatcliffej Hob. 347. and, Lord 
Vifcount Dunbar*^ cafe, Cro. Car. 349* . 

I now proceed to the confideration of the 
hardfliip of the defendant's cafe, who will be a 
great fufferer if he is to be charged with the 
higher duty^ becaufe he has (old his raifms 
at a price which he could not afford themiat 
if liable to that duty. 

This hardfliip Mr. Chitty has brought upon 
himfelf by an experiment which Mr Merry 
cautioned him againft ; but if it had fuccceded, 
would have been a very profitable one to Mr, 
Chitty^ and if it mifcarries, he muft be content 
to fultain the lofs. ^ifentit commodum^ /entire 
debet et onus. 

The lad objedion is, that no fample is pro- 
duced from 1719 to 1738, and therefore Mr. 
Chitty (if liable to the higher duty at all^* can 
only be chargeH with it for thofe raifms of 
which famples are produced, for otherwife 
it cannot appear what fort of raifms paid the 
higher duty. 

« 

It fully appears by the admiffion in the an- 
fwer, that all the raifins which the defendant 
imported were imported from Marabella or 
Eftaponuy and thele places being within the 
jurildidtion of Malaga^ fafficiently afcertain the 
duty to be paid for them. 

We 
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We have confidered the words of the old 
tad the additional books of rates, and the evi- 
dence read on both fides, with all the care and 
attention we can, and, upon the whole, are 
unanimoufly of opinion, that the defendant 
ought to account; and on the faid 30th of 
ylpril^ 1744) decreed him to account before 
the deputy remembrancer for the duty of los. 
and idj ?5 for every 1 1 tlb. of raifins, im- 
ported by him during the time in the informa- 
tion mentioned, from Marabella and EJiapona^ 
not being raifins of the fun ; and he was to 
have an allowance of the duties already paid 
by him, and all other juft allowances, with the 
other ufual direftions. 

The defendant, near three years after the 
pronouncing of the decree, prefented his pe- 
tition of appeal from it to the Houfe of Lords, 
but their lordfliips, after a full hearing of 
counfel on both fides, affirmed the decree on 
Tuefday the 24th of November j in the 21 ft 
year of the reign of King George the fecond. 
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The King againji Robert Mufters. 

Where a J^RANCIS Mujlevs entered into three bonds 

"^kads a"ti ^^ ^^^ *^^^S with Thomas Scott (who was 
tieaglinft hufband of the duty of four and an half /^r 
the crown, cent, paid in fpecie in the plantations,) in the 
Attorney penalty of one thoufand pounds each, condi- 
Gcnerai tioHcd that T hoTuas Scott (hould behave himfelf 
I^piy"or well in his office, which is to land the goods 
demur in a f for the cHarges whereof money is ufually im- 
dmt"t'h? preft to him) and to fell them at a pubUck 
court will auftion, and on warrant from the receiver ge- 
mem' to t)V "^^^^ (who rcceivcs the money) to deliver the 
e.tered for goods neither to the purchafers. 

the defen- 

dtnt, unlefs t t^ /> r r /• • ^ • 

Mr. Attor- In Lajter term 1742, procefs 01 fctre factas 
ney, upon iffucd agaiuft the defendant, as adminiftrator 
ten led, will to Fraticis Mu/lcrs^ on thefc three bonds; and 
cither enter in Trinity term 1742, the defendant pleaded 
fequi,*or^condiiions performed, to which the Attorney 
proceed, general replied nor demurred. 

The laft day of the term, the'court, on mo- 
tion, ordered, that the Attorney General 

^ fliould 
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fhould ihew caufe at the fetting down of cau- 
fcs, why he did not proceed againft the defen- 
dant on the {did fcire facias. 

Mr. Attorney General in (hewing caufe faid, 
the King cannot be non proffed ; but that the 
proper method was, to apply to the Attorney 
General, and if there was no foundation to 
proceed, he would ftay proceedings, ^c. 

On the other fide, Mr. Smythe cittA. the King 
znd Embry^ the 9th of February y 1724, wh^re, 
upon Embryos pleading a title to lands feized 
into the King*s hands for want of an heir, 
it was ordered that judgment fliould be entered 
to remove the King's hands, and that Jobn 
Brooks^ who had alfo pleaded a title to the 
premiffes, fhould Ihew caufe, why the faid 
Embry fhould not be put into poffefTion ; which 
was made abfolute on the 2 ad of the fame 
month of February. 

And Attorney General and May^ 28th of 
November y 1732, on motion for the defendant, 
ordered, the Attorney General to Ihew caufe 
why judgment fhould not be entered on the 
defendant's plea. 

And the King and Davis ^ June 5, 1736, 
Attorney General ordered to fhew caufe why 
he does not confefs or reply to the defendant's 
plea. ^ 

I agree that the King cannot be non projfed ; court. 
but think the court may give judgment for the 
defendant where he has pleaded, and the At- 
tor^ey General will not reply or demur, and 

E 2 ' proceed 
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proceed in* a reafonablc time, otherwifc it 
would be of bad confequence to the fubje£):, 
whofe witneffcs may die. But I think the 
defendant fhould firft apply to the Attorney 
General to proceed^ which he hath not done 
here ; if he had, and the Attorney General 
would not proceed, the court may give judg- 
ment for the defendant, as if the Attorney 
General had confefied the plea. 

Clarke^ Baron — The court have done it ; 
and did fo in the cafe of the recognizances of 
the South-Sea dircftors ; the Attorney General 
not proceeding, nor caring to confent, being 
a matter of a publick nature. If the court 
could not do it, there have been times when 
fuch a power of keeping the fuit hanging over 
the defendant, might have been made an ill 
ufe of. 

Court — Let Mn Attorney be attended, and 
the like order on two other writs oi fcire facias 
againfl the defendant. 

The King againjl Jones. 

The court A N extent iffued againft him, and lands 
rer'iands'"^' -fA "pon an inquifition were feized into the 
feizcd un- King's hands, and then another creditor obtains 
unrjb; judgment upon z fcire facias. 

excepted 

outot an Mr, Bootle moved, that the lands fcifed upon 
hruron'^a the extent, might . be excepted out of the 
All feqiient cxtcnt, to iffuc upon the fubfequent judgment, 
judgment, j^^ order to prevent the vexation of feveral 
Levan*s^ and produced a precedent of an 

extent 
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extent ultra terras antea extenfas pro debito 
fradi£lo. 

Mr* Attorney General, contra — If the pro- 
fecutor of the extent has a right to retain the 
pofleflion of the lands feized upon it, he can- 
not be evidled until fatisfa6tibn»; but if the 
judgment upon the fcire facias is for a prior 
debt, the creditor by that judgment ought not 
to be reftrained from fuing out an extent 
againft all the lands of the debtor, in order to 
obtain a preference to the extent already iffued, 
or any advantage fubjeft to it ; as by law he 
|nay be intitled to one or the other. 

The court, in the prefent ftate of the cafe, 
cannot deternume, ^^hether the lands feized 
on the extent already ilfued, are liable to be 
feized on another extent, or not. 

And, for 'thefe reafons, the motion was de- 
nied by the whole court. 



Eafter 
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The King againji William Coffins and others. 

Eftrcats A N cftrcat was made from the- quartei; 
rtl'made-^U^ fcffions in the words following— £^ 
on proof by riding of the county of Tork : Of William Cojftns^ 
witi eflfes Qf BromptoHj in the county of lUkrk^ gentleman, 
haviour becaufe he has not been of good behaviour 
committed ever fince the laft general quarter feffions of the 
cour*t, but peace held for the faid riding, the fourth d?iy 
it ought of Oflober laft, before James Gee^ Efquire, 
by fomT Sir ^yofeph Pennington, and other juftices of 
aa of our faid Sovereign Lord the King, affigncd to 
the condi-* keep the peace in the faid riding, and alfo af- 
tion of the figned to hear and determine divers felonies, 
2am:e7s' trefpaffes and other mifdeeds committed in the 
brwkec. faid riding, and whereby the faid William 
Qpjftns undertook to appear here this day, 
and in the mean time to be of the good be- 
haviour : And it being proved here this day, 
in open court, upon the oath of two witneffes, 
that fince the laft general quarter feffions of 
the peace held for the faid riding, that the faid 
William CoJJins had been guilty of mift)ehavi. 
our> ■ -ioq/* 

Of 



i 



y 



EASTER TERM, i8 Geo. a. 17 AS- 

Of Richard Cafs^ of Sandon^ in the fald 
county of Tork^ yeoman, one of the pledg^?s 
of the faid WilUam Coffins^ becaufe the faiJ 
William Coffins did not perform the condition 
of the faid recognizance as above, — 50/. 

Of Richard Bewick^ of, &c. another of the 
pledges, isfc. — 50/. 

Mr, Perrott moved to difcharge this eftreat, 
as illegally made, upon proof by two witnelles, 
that C'JJins had mi(behaved ; and infilled, that 
the fcilions, in a fummary way, could not try 
the fafl: of milbchaviour committed out of 
court ; but the recognizance ought to have 
been removed into this court, and a fcire facias 
fued out, and a breach affigned, which Coffins 
and his pledges might controvert by pleaaing 
to the fcire facias ; and he cited 4 Injl, 180, 
18 F. Cro. Car. 458. The King againil Hay' 
ward and others j and i Roll. Abr. 900. 

But he faid, that if a recognizance is given 
for appearance at the aflizes or feilions, and 
the party, upon being called, does not appear, 
the recognizance ought to be eftreated ; be- 
caufe it appears by the a&s of the court, that 
the condition is broken. 

And he mentioned the laft paragraph in the 
ftatute of 3 Hen. 7. r. i. That juftices of the 
peace fliall certify every recognizance to the 
next fcflions, and if the party makes defawk 
it is to be recorded, and the recognizance to 
be certified into chancery, the King's Bench, 
or Exchequer. 

Mr. 
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Mr. Bootle^ contra j cited Lane 55. to (hew, 
that Coffins and his pledges might difcharge 
themfeives by pleading to the eftreat^ if he had 
not been guilty of a breach of the peace or 
mifbehaviour^ and that therefore they are not 
hurt. 

. But the court held the prefent applicaticm 
, by motion to be proper, and that Coffins and 
his pledges had no occafion to plead to the 
eftreat \ and accordingly difcharged the eftreat 
as illegally made, but without prejudice to any 
further profecution which by law might be upon 
the recognizance. 



Hilary 
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•Attorney GetitX2[again/i John Lade, who prays 
liberty to enter his claim. 

Middlefe^c* TJ ^ it remembered^ that Sir upon ao 
' — --v— ' J3 Dudley Ryder, Knight, his '"^^7;.^^- 
o/X5"wtr majefty's Attorney General, who TJIT' 
coin feized by profecutcth for his faid maiefty, ?"V^ ^^ 

John Slaterasfor- u • r *. u • L i^\ foreign 

fcited. and reco- ^emg prcfent here in court the coins, 
▼ered for the ufc twenty- third Day of yanuary in^^^'V^^ 

of his maieftv i_ • • i- ^ ^ r occafion 

ot his majelty. ^^^ ^^^^^ ^^ ^^^ proper pcrfon for a writ 

doth, on the behalf of his faid majcfty, inform ^^ ^pp'^*'*''^ 
this court, that ^^A/i Slater j an ofBcer-of his fe:ond pro- 
majefty's cuftoms, between the firft djiy oi^^^^^'^on^ 
February laft paft, and the faid day of the ex-mcnr^fy 
hibiting of this information, at Ratcliffmtht^^.^'^^^'^'^ 
county of Middlefex, within the port of London, fcivo, ^"^ 
did feize to the ufe of his faid majefty, as 
forfeited, feveral pieces of goW and filver coin 
of this realm of Great Britain, (that is to fay), 
two hundred and ninety-four pieces of gold 
coin called guineas, ninety-two pieces of gold 
coin called half guineas, and feveral pieces 
of filver coin of the value of one hundred and 
thirty-five pounds eleven ihillings; and alfo 

feveral 
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feveral pieces of foreign gold coin, (that is to 
fay), thirty -four pieces of gold coin called 
moidores, fix pieces of gold coin called half 
moidores, four pieces of gold coin called quar- 
ter moidores, three pieces of gold coin each of 
the value of three pounds twelve (hillings, 
thirteen pieces of gold coin each of the value 
of one pound fixtcen (hillings, three pieces 
of gold coin each of the value of eighteen 
fhilHngs, and four pieces of goldco iu each of 
the value of nine (hillings, of the goods and 
chattels of perfons to the laid Attorney General 
unknown ; for that the faid feveral pieces of 
gold and filver coin of thiS realm, and alfo 
the faid feveral pieces of foreign gold coin, 
- within the time aforefaid, at /?tf/r//^aforefaid, 
in the faid county of Micld/e/lx^ within the 
port of London aforefaid were found by him 
the faid John Shter^ in tiic kc-eping of a certain 
j)erfon or certain pcrlous unknown, that was 
or were palling out of the faid port, and alfo 
out of Great Britain^ into parts beyond the 
feas, being over and above t!ic reafonable ex- 
penccs of the faid perion or pcrlons, without 
the. Ipecial Hcence of his faid majefly for that 
purpofe had, and without any entry made of 
the faid foreign coin, or any part thereof, in 
the cuftom-houfe of the faid port, contrary to 
the form of the-ftatutes in that behalf made 
and provided ; by reafon whereof the faid feve- 
ral pieces of gold and filver coin of this realm, 
and alfo the faid feveral pieces of foreign gold 
coin, became forfeited : Wherefore his majcfty's 
faid Attorney General, for his faid majerfy, 
prayeth the judgment of the court in the pre- 
mifl'es, and that the faid feveral pieces of gold 
and filver coin of this realm, and alfo the faid 

feveral 
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feveral pieces of foreign gold coin, may for 
the feafons aforcfaid remain forfeited, accord- 
ing to the form of the faid ftatutcs. Where- 
upon proclamation being made for his faid 
majcHy, as the cuftom is, that if any one would 
inform the court here, why the faid feveral 
pieces of eold und filver coin of this realm, 
and alio the faici feveral pieces of foreign gold 
coin, (-.ouid not, for the reafons aforcfaid, re- 
main forfeited, he mi^^ht come, and he fliould 
be heard ; and no one appearing to do this. 
It is adjudged by the barons here, that the 
faid feverai pieces of g Id and fiiver coin of 
this realm, and alfo the faid feveral pieces of 
foreign gold coin, do, for the reafons alorefaid, 
remain forfeited ; and that the faid ^ohn Slater 
be charged towards his faid majefty with the faid 
feveral pieces- of gold and filver coin of this 
realm, and alfo with the faid feveral pieces of 
foreign' gold coin, and (hall fatisfy his faid ma^ 
jefty thereof, by pretext of the faid ftatutes, 
and of other the premifles. 

The information and judgment are founded 
on the 5 Rich. 2. Stat, i* c. 2. and 2 Hen.j\,. c. 
5. which prohibit the exportation of coin gerne- 
rally, without licence; and oh 15 Cha. 2. r. 7. 
yi II. which allows the exportation of foreign 
coin, upon entry. 

Mr. Starkie^ at the fittings after the term, 
moved .to fet afidc the judgment for the con- 
demnation of the feveral pieces of Britijh and 
foreign coin before mentioned ; and objeQcd 
to it as irregular. 

Firjl, 
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Firjl, Becaufe no writ of appraifement has 
been fued out. 

Secondly^ Becaufe there is no fccond procla- 
mation, to (hew caufc why thcfc coins (hould 
not remain forfeited j and for a bidder to come 
in, and bid more than the appraifed value. 

Thirdly^ That the judgment (hould have 
been for the value, and not for the coins them- 
felves. 

Fourthly^ But fuppo(ing the judgment regu- 
lar, yet that Mr. Lade ought, by the difcretion 
of the court, to be let in to claim and try the 
merits, and not be concluded by ihis judgment. 

Mr. Attorney General, and others, infifted 
on the regularity of the judgment; and that 
Mr. Lade^ on the particular circumftances of 
this cafe, ought not to be admitted to claim. 

The court ordered precedents to be fearched, 
and delivered to them. 

Adjouhnbd. 

• Eajier Tcrjn, 19 Geo. 2. 1746: 

I delivered the opinion of the court on the 
9th day of May^ in this term ; and obferved. 
That in order to fettle thefe feveral points, 
fearch had been 'made into the original of 
writs of appraifement and proclamations in 
this court, purfuant to our order, by the clerks 
in court on each (ide, and that they had de- 
livered to us copies of all precedents they could 
find upon the moit diligent fearch. 

The 
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The firft queftion is. Whether it was neceflarj 
to fue out a writ of appraifement in this cafe ? 

There were few feizures till about the 24th 
of Ed. 3* when a£ts pafled concerning the 
duty on wopl and Woolfels, and afterwards 
upon the woollen manufacture. 

The firft writ of appraifement of goods 
feized, that can be found, is Hilary^ 4 Hen. 5. 
Roll. 1 3. by which the commiflioners were di- 
rected, firft to make proclamation for any 
claimer to appear in this court at the return 
of the writ of appraifement, and to make his 
claim here. 

The firft inftance of a proclamation in court, 
that can be found, is Michaelmas^ 13 Hen. 6. 
Roll. 4. and many condemnations appear in the 
old records upon a fingle proclamation. 

The firft inftance of a fecond proclamation 
for a bidding, is Michaelmas , li Ed. 4. RolL 
1 5* a feizure of a parcel of gold tiifuc, and 
the goods are appraifed in court by two mer* 
chants of London : and the fecond proclama* 
tion is, if any one will give more for the goods 
than they were appraifed at, ^c. A bidder 
comes in, the goods are fold> and he is charged 
with the price. 

Upon confideration of thcfe, and many 
other ancient records, as well as of the cafe 
which I (hall prefently mentio«, I apprehend, 
that the method of appraifing and Iclling was 
invented and cftabliflied, when it came to be 

experienced. 
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experienced, that it was very troublefome ta 

the crown and its officers to have judgment for 

the goods thcmfelvcs, of which tliey could not 

- make the fame advantage as merchants and 

tradefmen could ; and for this reafon it has 

' been the general ufe ever fince the invention 

of it, to have a writ of appraifement, and a 

fecond proclamation : as being more beneficial 

to the crown and officers than having the goods 

. in fpecie ; but (UU where the forfeiture of the 

coins or goods is given to the crown only, or to 

the crown and informer, they m^y have the 

fpecific coins or goods, at their election. 

RuffcWs cafe, Michaelmas^ 1684, from an 
authentic manufcript of an eminent practifer, 
who was counfel in the caufe. 

This cafe wa^ upon a bidding above the ap- 
praifed value of the goods, feized as prohibited 
and uncuftomed ; and upon proclamation, that 
if any would give more, Iffc. Rti/feil offered 
to give more, (^to wit) fuch a fum ; and upon 
debate of the cafe, thefe things were relblved 
by the court, and affeiited to by Sawyer, At- 
torney General, who was counfel againfl: 
Jiujell 

^Flrji, That fuch bidding is the ancient prac- 
tice,, and may be greatly advantageous to the 
King, to prevent under appraifements. 

Secondly, That fuch bidder (hall have the 
moiety of the King for the price bidden, if 
the King does not eledk to have his moiety in 
fpecie, which it was allowed be might do, 

and 
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and the bidding does not alter the right and elec- 
tion of the King ; and when the bidder has the 
moiety of the King only, the judgment is, 
that the bidder (hould'be charged to the King, 
for fo much for the King's moiety, and that the 
informer (hould retain the other moiety, ac- 
cording to the form of tbe ftatute ; and this 
is according to a precedent, Eajler^ 4 Hen. 8.- 
RolU 9. in the King's remembrancer's office, 
and if the King choofes to have his moiety in 
fpecie, there is no need of a fecond proclama- 
tion : And in that cafe other points were de- 
termined, not material to the prefent purpofe. 

Friday the 28th of Offbber^ 10 W. 3, 1698. 
Upon the motion of Mr. Attorney General for 
the King ; To prevent abufes relating to the 
importation of French goods, Mr. Attorney 
General, on the behalf of his majefty, doth eleft, 
that his majefty's mpiety of all French^goodsy 
and of all wines feized as forfeited, (hall be 
taken for his majefty's ufe in kind ; which is 
ordered by the court to be obferved accord- 
ingly. 

I will make fome obfervations on the fecond 
refolution in Ruffeirs cafe, that the King has a 
right to take his own moiety in fpecie, if he 
pleafes ; but neither the cafe nor rule of 1698,' 
go fo far as to point o^t when, or in what 
manner, the King's pleafure is to be fignified ; 
though at the end of that refolution, it is faid, 
that if the King choofes to have his moiety 
in fpecie, there is no need of a proclamation ; 
that is, (as I tinderftand it), a fecond procla- 
mation ; from which I think it a natural infe- 
rence, that the King's pleafure (hall fome how 

or 
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or other be made known ; and as Mr. Attorney 
General is by his office intruded to carry on 
thefe profecutions, I think it a fufEcient notifi* 
cation of the King's pleafure, that Mr. Attor- 
ney has taken this particular method of pro* 
fecuting for the condemnation of the coins 
tbemfelves. ♦ 

If this be fo, what occafion can there be, 
in the prefent cafe, where the King is intitled 
to all the coins, both Britijh and foreign, in 
fpccie, for a writ of appraifemcnt ? For the 
ufe of the writ is not to afcertain the feveral 
coins, they arc already defcribed in the infor- 
mation : Or what occafion can there be for a 
valuation of the foreign coiiis, when the King 
is determined to take the foreign coins in fpe<^ 
cie, let them be of what value they may, and 
only defires a judgment for the condemnation 
of them ? 

It is certain, and Mr. Lade^s counfel agree 
it, that there is no occafion for a writ pf ap- 
praifcment where the feizure is of current 
coins of the kingdom : But they infift, that as 
this information is for foreign as well as Briiijh 
coins, that there ought to have been a writ of 
appraifement, at leaft for the foreign coins ^ 
becaufe, according to Cro. Eliz^ 536, Teh. So. 
I yo. 69. Palmer 407. 5 Mod. 7. Moore 775. 
Courts of juftice can no more take judicial no- 
tice of the value of foreign coins not made 
current by proclamation, than they can of the 
value of bullion, or any goods or merchandize. 
And yet the value oi the pieces of coin in this 
• information are as well known (provided they 
have not been filed, or otherwif^ diminiOied 

by 



r 



EASTER TERM, 19 Geo, 1. 1746. 65 

by ill pradlice) among merchants, traders, 
and others, and j^fs >at as certain a dated value 
as guineas do, except at the exchequer and 
the bank they do not ordinarily receive them ; 
and I believe fome bankers when they, receive 
them, give notes to pay in the fame coins. 

This brings me. to the precedents; and here 
are five where foreign coins are condemned in 
this mannei:, and feven where there were 
writs of appraifement* 

But it was obferved by Mr, Lade^s counfel, 
upon the precedents produced for the crown, 
that one of them was for French crowns and 
Spanijh ryals, another of thorn for dollars, and 
the other three for foreign coins generally. 

And as to French crowns, Spanijh ryals, and 
dollars, that they were made current by pro- 
clamation, and therefore no authorities againft 
them ; and they cited Waders cafe, 5 Rep. 114. 
a. b. where it is faid, that Spanijh (hillings and 
double piftoles were made current by proclama- 
tion, as were French crowns. 

But I cannot find that Spanijh ryals and dol- 
lars were made current by proclamation, and I 
rather incline to think they were not, becaufe 
in the firft precedent produced on behalf of 
Mr. Lade^ Mich. 1 2 Cha. 2. the feizure was 
for dollars, and a writ of appraifement to value 
them, which there would be no occafion for 
if current ; and if not current, thefe two pre- 
cedents for the crown are not anfwered. 

F The 
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The other three precedents are for foreign 
coins generally ; and Mr. Lade\ counfel infift, 
that the court muft intend tnefe to be foreiga 
coins current, becaufe according to the rule in 
Met calf % cafe, 1 1 Rep. 38; Z^. where a thing is 
indefinitely mentioned in a record, the princi- 
pal thing and moft worthy fhall be intended ; 
and therefore it fhall be intended foreign coins 
current, as that is more worthy than foreign 
coins not current, but this would be to pro- 
ceed upon a very uncertain conjefture, when- 
it is well known that there arc more foreign 
coins not current, than there are foreign coins 
niade current by proclamation. 

But if Rujfer^ cafe be law, that the King 
(if he pleafes) is intitled to the coins in fpccie, 
and it is confirmed by the rule in 1698 ; my 
reafoning (I think) plainly fhews, that there 
is no more occafion for a writ of appraifement 
in this cafe, becaufe fome of the coins are 
foreign not made current, than if all of them 
had been Britijh coins. 

The fecond queftion is. Whether there 
ought not to have been a fecond proclamation ; 
which is not only to fhew caufe why the coins 
Ihould not remain forfeited, but for a bidder to 
come in and bid more ? 

The fecond proclamation depends upon the 
writ of appraifement, and where there is no 
writ of appraifement, there can be no occa- 
fion for a fecond proclamation ; becaufe it 
would be abfurd to afk any man whether he 

would 
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tyould give' more for goods, without telling 
him what was the prefent value of them. 
There is no inftance of a fecond proclamation 
where no writ of appraifertient was fued out. 

The third qucftion is, Whether judgment 
fhould have been for the coins or the value ? 

I think the judgment is right for the fpecific 
coins, as they are forfeited : And Mr. Attorney 
General has proceeded in this manner for the 
condemnation of them. 

There are many inflances of recoveries 
where informers are charged with the things 
themfelves, Trin. 7 Hen. 5. RolU 2. HiL 5 Ed. 
4. RolU 39. Mich. 13. Hen. 6. Roll. 4. and 
feveral others. 

So is the precedent, Mich. 2 6" 3 Ph. £ff M. 
Roll. 1 5. Judgment for the forfeiture of coins, 
and the officer to be charged to the King and 
Queen for a moiety. 

Eajier^ 15 Cha, i. Roll. 9. The like judg-^ 
ment. Mich. 2 Geo. i. Roll* 55^ 

The precedents for Mr. Lade were of writs 
of appraifement ; that the fpecific coins re- 
main forfeited, and that the officer be charged 
with one moiety, or the value, or with a moiety 
of the price or value, to the crown# 

Fa But 
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But there feems to be a difference between 
a proceeding upon the afts of Rich 2. and Hen. 
4. where the coins arc forfeited to the crown j 
and upon the aft of tonnage and poundage, 
12 Cba. 2. c. 4./. 3. which fays, the goods 
(hall be forfeited to the King, one moiety of 
the rate thereof to the King, the other to him 
who fhall feize and fue for the fame : Here a 
moiety of the rate feems to import a moiety 
of the value, and on this aft a writ of ap- 
praifement feems to me to be proper ; but this 
claufe only relates to wines, goods, or other 
merchandize, and not to coins. 

And befides, this can only be a queftion 
between the crown and officer, and Mr. Lade 
has no pretence to make the objeftion. 

The precedents produced for Mr. Lade do 
not impeach thofe produced for the crown, 
but all of them are reconcileable according to 
the refolution in Ruffeirs cafe, that the King, 
upon feizures where he is intitled to the goods 
feized, may take them in fpecie if he pleafes, 
or have them appraifed and fold, and take the 
value inftead of themfelves ; and therefore I 
agree to that refolution* 

The lafl: queftion is, fuppofing the judgment 
regular. Whether Mr. Lade ought not, by 
the difcrction of the court, to be let in to claim 
and try the merits, and not be concluded by 
the judgment? 

Lord 
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Lord Haley in a treatife of ports and port 
duties, and of the cuftoms, (not printed), lays 
it down as clear law, that the King may inform 
upon a devenerunt in what court he pleafes ; 
but there cannot be an information upon a 
feizure to condemn goods by proclamation, 
but only in the court of exchequer ; and the 
reafon is, becaufe upon all fuch feizures every 
pcrfon concerned may have and know a certain 
place to refort unto for his remedy in this kind. 

I obfervc, that Mr. Lade has not ventured 
to fwear that he did not know it to be neceffary 
to enter a claim in this court, and yet, by the 
feizure, he had notice to do fome aft to pre- 
ferve his property ; and it is generally known 
to traders and matters of veffels, that they are 
to refort to this court for redrefs upon fuch 
occafions, and there was a proclamation in open 
court for any one to come in and claim ; but 
fuppofing him to be ignorant that a claim >vas 
neceffary, his ignorance will by no means ex- 
cufe his omiffion to make it, becaufe it was 
grofs negligence not to inform himfelf that it 
was neceffary, fince fuch information might 
cafily have been had. 

In Richard 2ind Boyle, 27 Nov. 1695, a 
claimer was admitted to enter his claim after 
a recovery ; and I prefume, that it was a regu- 
lar recovery, becaufe the court put terms on 
the claimer; to plead to iffuc forthwith, to 
take fhort notice of trial, to bring no writ of 
error, and in cafe of a verdifl: for the King, 
the judgment to (land as a fecurity ; otherwise 
the recovery was not to be vacated. 

This 
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This cafe, at firft view, feems to be a ftrong 
authority for Mr, Lade ; but here, as the officer 
has paid the money into the exchequer, he can- 
not get it back if Mr. Lade (hould prevail 
againft him : Indeed, if he had been irregular 
in his proceedings, he would have paid at his 
peril ; but as he is regular, and has done his 
duty, I do not think it reafonable to expofe him 
to the danger of having this money recovered 
from him by Mr. Lade ; for if he fliould pre- 
vail, in that cafe the officer muft unavoidably 
bear the lofs, and be remedilefs. 

The whole court held the judgment to be re- 
gular, and that it ought not to be fet afide, but 
to ftand, as this cafe is particularly circum- 
ftanced. 



Robert Fofter, who, &c. againji Jofeph Cock- 
burn, claiming the property of a fhip, and a 
parcel of Spanifli wines and raifms feized by 
the plaintiff*. 

^uTof ^'." T\/T ^' Attorney General moved, on the be- 
rifliabie jLVJL '^^'f ^^ ^is majcfty and the plaintiff, the 
Roods the laft term, that the goods in queftion might be 

court hfls 3 . - • 

difcretion- publicly fold by the commiffioners of the cuf- 
ary power toms, for the moft money that could be got for 
Tale, with- them ; and that the money arifing by the fale 
the might be depofited in the hands of the ware- 
ciaim- houfe-keepcr, at the cuftom-houfe in the port 
but of Lpndon^ fubjed to the further order of the 



out 

con fen t 

the clai 

cr 

cannot . 

order the COUrt. 

goods to be 

fold after JJg 

judpnjenr, . - " 

pending a 

writ of 

error. 



^ 
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He dated the cafe to the following efFeft: 
That thefe goods w^re feized in July 1744, 
and depofited in a warehoufe at Roche/ier\ 
that the 'wines had received confiderable da- 
mage, both in quantity and quality ; that the 
raifins were greatly decayed and perifhed, and, 
unlefs fold, they would in a few months time 
become of little or no value ; that the plaintiff 
had* laid out for the warehoufe, cooperage pf 
the wines, and other expences about the goods, 
above two hundred pounds ; and if the goods 
remained in the warehoufe till Trinity term 
next, he muft neceffarily be at the further 
expence of thirty pounds and upwards ; that he 
had obtained judgment upon demurrer to the 
defendant's plea, but that the defendant had 
brought a writ of error. 

And upon reading the plaintiff's and two 
other affidavits, and hearing Mr. Solicitor Ge- 
neral on the fame fide, and Mr. Starkie for the 
defendant, the court made an order on the de- 
fendant, to (hew caufe according to the motion ; 
and on the 24th of February Mr. Starkie fhewed 
caufe, ^nd made feveral objeftions ; and Mr. 
Attorney was heard in reply : And the court 
took time to confider of what had been offered 
on both fides till the 9th jof May in this term, 
when I delivered the opinion' of the court. 

The queftion is. Whether the court can 
prder perifhable goods to be fold, at the inftance 
of the Attorney- General and the plaintiff, with- 
out the confent of the clairncr ? 

And 



HILARY TERM, 



20 Geo. 2^ 1746. 



Concerning the commiflioners of the land-tax 
for the city and liberties of Wejiminfier^ and 
offices executed in Wejiminjier-Hally in the 
year 1745. 



The com. T)Y the land tax aft, 18 Geo. 2. 1745^ the 
ol^ht\T 13 fum of 63,092/. IS. sd. was to be raifed 
charge the aod Icvicd for the city of Wejiminjier and liber- 
u "oVthe ^^^^ thereof, and offices executed in Wejiminjier^ 

feveral divi- HdlL 

fions with- ' 

in the city 

of Weft. The commiffioners, at a general meeting, 

^rop^Ttion "^^^^ ^^ order to difcharge the inhabitants of 

tothefumsiS^ Margaret^ St. yohn the Evangeliji We/imift" 

lflfm7c. ^^^' ^^- Clement Danes and St. Mary le Strand^ 

fpeaiveiy St. Paul Covent Garden and St. Anne^ of 

hnd^tax 6460/. I7J. g^. and laid it upon the inhabitants 

ao, 3 w. of St. Martin in the Jields^ and St. George 

*^- Hanover Square^ and St. James Wejiminjier j 

^^^/^<^in the proportions therein mentioned; but the 

^^^^ fubdivided commiffioners for the laft mentioned 

3 £j^ yo% pariflies only raifing the ufual fums, there was a 

deficiency of the faid 6460/, 1 7 j. 9^. 



Upon 
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Upon the motion of Mr. Solicitor Gene- 
ral, and reading feveral claufes in the land-tax 
aft, 1 8 Geo. ^. and the duplicates made pur- 
fuant to the ftatute o{ /\.W. & M. and upon 
the affidavits of Sir yohn Bofworih and others, 
verifying thefe fadts, the court, on the 27th 
January laft, made an order that the commif- 
fioners fliould fliew caufe why they had not 
afleffed, charged and raifed, or caufcd to be 
charged, affeffed and raifed, upon the faid city, 
of Wejiminjler^ and liberties thereof, and offices 
executed in WeJlmin/ier-Hall^ the fum of 
63,092/. ^s^d. according to the direftions of 
the faid aft ; and alfo why they had not de- 
livered duplicates to the receiver-general, and 
tranfmitted the like duplicates into the King's 
remembrancer's office, according to the direc- 
tions of the faid aft ; and the court would then 
make fuch order therein as ihould be juft. 

Upon (hewing caufe againft this order it 
was infifted by Sir Thomas Bootle, Mr. StarkiCj 
and others, that by the land-tax aft of the 
i8th of his prefent majefty, /o. 31, 32. it is 
provided, that there fliall be a general meeting 
of the commiffioners, and that they (hall af- 
certain and fet down in writing the feveral pro- 
portions which ought to he charged upon every 
hundred, lathe, wapentake, rape, ward, or 
other divifion refpeftively, for and towards 
raifing the whole lum charged upon the whole 
county, city, ^c. by charging in proportion 
to the fums which were affeffed on the fame 
hundreds or divifions refpeftively, by the land- 
tax aft, 4 W. ^ M. That the commiffioners 
may fubdivide themfelves : And the commif- 
fioners within the feveral. hundreds, lathes, 

/ wapentakes. 
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wapentakes, rapes, wards, or other divifions, 
or any two or more of them, are authorized 
and required to caufe the feveral proportions 
cha:rged on the refpeftive hundreds, lathes^ 
wapentakes, rapes, wards, or other divifions, 
as aforefaid, for or towards the aid hereby 
granted, to be equally taxed and affeffed within 
every fuch hundred, lathe," wapentake, rape, 
ward, or other divifion, and within every 
parifli and place therein, according to the beft 
of their judgments and difcretions. 

That by thefe claufes, the commiflioners had 
a difcretionary power, unreftrained by the pro- 
portions affeffed under the land-tax aft, 4 W. 
iff M. for the words — " or other divifions*'— 
mean other large divifions of the fame kind as 
are before enumerated, and exclude parifhes ; 
as may be plainly collefted from the fubfcquent 
words — •' and within every parifli and place 
therein.'' 

That the words of reference to the propor- 
tions in 1693, only governed as to the fums 
charged on divifions, and not on parifhes ; 
there being no parochial divifion within the 
intent of the aft, for the reafon before offered. 

That the commiffioners at their general 
meeting had afted with great juftice and equa- 
lity, by eafing thofe who were ovcr-burthened, 
and laying it upon thofe who were under-rated ;^ 
and that the commiffioners had exercifed no 
other power than had been formerly exercifed. 

To 
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To {hew which, feveral duplicates were read, 
from the year 1693 to 1707, whereby feveral 
variations appeared to be made in the grofs 
Aims charged upon the inhabitants of St. James 
and St. Anne. 

That by the words " according to the bed 
" of their judgments and difcretions" the aft 
intended fome difcretionary power to the com- 
miffioners ; but without this power they would 
have none at all, but be mere cyphers. 

The counfel for the parifhes which had been 
eafed alfo infifted, that the court had no jurif- 
diaion in this cafe ; for by a claufe info. 43. 
all queftions and differences which (hall arife 
touching any of the faid rates, duties, and 
affeflments, (hall be heard and finally determined 
by the faid commiiSoners, in fuch manner as 
by this a6l is direfted, upon complaint thereof 
made to them by any pcrfon or perfons thereby 
grieved, without further trouble or fuit in law 
in his majefty*s court of King's Bench, or any 
other court whatfoever. 

Mr. Attorney, Mr. Solicitor General, and 
others, e contra argued, that for the better un- 
derftanding of the queftions before the court, it 
would be necelTary to recur to the original com- 
mencement of this fort of land-tax in 1 693, 
and to trace it from thence through its feveral 
alterations, and the occafion of them ; where- 
by it would appear, that the 4 ff . &f M. did not . 
direct any particular fum to be raifed upon any 
county, &c. but only four (liil lings in the 
pound J but that by the 9 £sf 10 ^. 3. and the 

fubfequent 
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fubfequent land-tax afts, particular fums were 
charged on each county, l5fc. that from the 4 
W. ^ M. the commiflioners had a difcretionary 
power to fettle proportions till the \o & 1 r W. 
3. when the proportions charged under 4 W. 
&f M. having been departed from in feveral 
counties, l^c. the claufe of reference to the 
proportions under 4 W. &. M. was firft intro- 
duced, and the deficiencies direfted to be made 
good according to thofe proportions : That the 
fame claufe of reference having been in all 
fubfequent land-tax afts, the commiflioners are. 
to govern themfelves by that riile; and if it 
occafions any hatdfhip or inequality^ the legifla* 
ture only can redify it* That by the duplicates 
returned into the King's remembrancer's office 
under the a£l of 4 fT. & M. and which are war- 
ranted by the exprefs letter of that adt, and by 
the fubfequent duplicates, parifhes and evea 
parts of pariffies had been confidered as divi- 
fions within the intent of the land-tax afts, and 
that the words " or other divifions, iand withia 
every parifli and place therein,** do not exclude 
parochial divifions, but only relate to divifions 
confiding of feveral parifhes ; and that a dif- 
ferent conftrufliion would occafion the utmofl: 
confufion. That the commiflioners undoubt- 
cdly had a difcretionary power to relieve par- 
ticular perfons over-rated ; but were reflirained 
from altering the proportions, either in paro- 
chial or other divifions. 

They then read the claufe in the 4W. ^ M. 

yj?. 151, 152. The commiflioners by all lawful 

ways and means fhall have power to eXcxmine 

into the eftate of fuch perfons, and the value 

of fuch^premifles chargeable by this aft, and to 

fet 
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fet fuch rate and rates upon the fame as ihall be 
according to the intent of this a£l. Alfeflbrs to 
give a copy of their affeflment to commiffioners, 
and . the commiffioners to caufe the fame to be 
fairly written, and to fign and feal duplicates, 
^c. And moreover, the commiffioners fhall 
caufe a true "extraft or copy of the whole fums 
affeffed and charged within every hundred, 
lathe, wapentake, parifb, ward or place, rated 
or affeffed purfuant to this aft, and of the whole 
fums rated or affeffed upon perfonal eftates, 
offices or employments ; to be certified and 
tranfmitted into the exchequer, under the 
hands of two or more of the commiffioners, 
but without naming the perfons in fuch their 
certificates. 

And the fame difcretionary power of charging 
proportions is continued in the fubfequent adts, 
and particularly in the 9 $55* 10 W^. i» fo. 2^9. 
(which lad aft only granted a three (hillings 
aid) without reference to the proportions in 
1693, ^^11 ^^^ aft of the 10 Sff 1 1 W. 3. which 
firft introduced it. 

By the 10 &f 1 1 FF. 3./0. 154. (which was 
read, and only granted an aid of three (hillings 
in the pound; It is provided, that the commif- 
fioners (hall have power to afcertain and fet 
down in writing the feveral proportions which 
ought to be charged on every hundred, lathe, 
wapentake, rape, ward, or other divifion re* 
fpeftively, for and towards raifing and making 
up of -the whole fum by this aft charged upon 
the whole county, city, or other place, for 
which they are hereby named commiffioners ; 

having 
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having regard, in proportioning the fame, to 
fet down and afcertain three-fourth parts of the 
entire fums which were afTeffed on the fame 
hundreds or divifions refpedively by virtue of 

Fo. 206. of the fame aft, reciting that dif- 
ferent proportions had been charged, enafts. 
That where fuch different proportions have 
been charged upon any fuch hundred or divi* 
fion, by fuch feveral general meetings as afore- 
faid, and in fuch cafes only, the fame (hall be 
redified, by charging in every fuch hundred 
and divifion three-fourth parts of the fum which 
was charged thereupon to the aid granted 4 
W. Ssf M. And the commiffioners for every 
fuch county and riding, and for the refpeftivc 
hundreds and divifions therein, fhall take care 
that the faid proportions be regulated, charged, 
levied and raifed accordingly ; and if any de- 
ficiency fhall remain neverthelefs, in raifing 
the entire fum charged by the faid aft upon the 
whole county or riding where fuch hundred or 
divifion doth lie, fuch deficiency (hall be made 
good in fuch hundreds or divifions of the fame 
county or riding as are not fully charged with 
the like proportion of three-fourth parts of the 
faid former aid ; fo as the full fum charged by 
the faid aft upon the whole county or counties, 
riding or ridings before mentioned, fhall be 
fully paid and anfwered to his majefly*s ufe, ac- 
cording to the true meaning of the faid aft, 
- although the rate thereby upon any lands, tene- 
ments, or other tilings, do or may exceed 
three (hillings in the pound j any thing to the 
contrary notwithftanding. 

The 
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The King's counfel read the claufe in the 
18th of his prefent majefty, yj?. 60. whereby 
that part of the parifh of St. Andrew Holborn^ 
which was formerly fubdivided into two divi- 
fions, the one above, and the^ther below the 
bars, is made one divifion. 



And the claufe mfo. 60. whereby the parifh 
of St, George Hanover Square is direfted to be 
charged with a diftinft quota^ feparate from 
that of St. Martin in the Fields. 



They alfo read the claufe, fo. 59. relating to 
the officers at Stoke Damrel near Plymouth j which 
fhcws the proportion in 1693 to be the govern- 
ing rule in that inftance. 

V 

• 

The claufe for relieving proteftants againfl 
the double tax fo. 71. recites that the fums 
affcflcd by virtue of 4 JF", cff M. do not only 
govern the proportions fet upon every county, 
city, riding, town or other place, hereby charg- 
ed with a certain fum in this ad expreffed, but 
are alfo to regulate the proportions thereof in 
every hundred or divifion refpeftivQfy. 

They alfo read the duplicates returned pur- 
fuant to the ad of 4 fT. 6* M. and feveral 
fubfequent duplicates, whereby thefe parifhes 
appear to be confidered as fo many diftin£t 
divifions ; from whence they inferred, that the 
proportions charged thereon could not be 
altered. 



I 



! G And 
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And as to the variations of the grofs funis 
charged upon the inhabitants of St. James and 
St. Jinney they accounted for them, by what 
had been taken oS upon appeals, and from 
papifts at di&|ent times ; but they infilled 
that thefe vamtions (if they had not been ac- 
counted for) would not have altered tbe law. 



As to the point of jurifdiftion ; they infifted 
that the court, from the nature and conftitu- 
tion of it, had a general fupcrintendency over 
all commiflioners and officers concerned in 
raifing or colleSing the revenue, and were to 
enforce a due execution of the revenue laws, 
and were only reftrained by the claufc which 
had been read, from interpofmg in fuch matters 
wherein the commiffioners had the final jurif- 
diftion ; but not where they exceeded their ju- 
rifdiftion, or neglefted their duty. 

That in the 4 1^. &f M.fo. 168. there k this 
claufe — All queftions and differences that fhall 
arife touching any of the faid rates, taxes, 
aflTefTments, or levies, fhall be heard and finally 
determined by the commiffioners, in fuch man- 
ner as by this aft is direfted, upon complaint 
to them thereof made by any perfon or perfons 
thereby grieved, without further trouble or 
fuit in the law. But notwithflanding this 
claufe, the court has interpofed in a cafe of 
this nature : And I cited the cafe of the town 
and county of Southampton, 20th November^ 
4 W. Sff M. where at a general meeting of fixty 
of the commiffioners, a certain fum was charged 

on 
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on the town and county of Southampton ; after- 
wards^ in the evenings feven or eight of the 
commilGoners met again, and took off eighty 
pounds, part of the fum, from the town and 
county of Southampton^ and charged it on fevc- 
ral divifions in the county of Southampton at 
large ; and a fuper fct on the county of South- 
ampton at large was returned into the court of 
exchequer : The court difcharged the divifions 
from the fuper fo fet, and ordered the eighty 
pounds to be put in charge on the town and 
county of Southampton^ and that procefs of the 
court fliould be awarded to levy it. 



The court, for the reafons offered on behalf 
of the crown, on the 21ft of February 1746, 
declared, that the faid commiffioners ought to 
have charged the faid fum of fixty-three thou* 
fand and ninety-two pounds, one (hilling and 
five pence, upon the feveral divifions within 
the faid city and liberties, in proportion to the 
fums which were affeffed upon the fame divi- 
fions rcfpeftivcly by the faid aflT made in the 
4 PT. y Af. And it appearing that the fol- 
lowing fums ought, according to thofe propor- 
tions, to have been charged upon fuch divifions 
refpeftively ; {yiz.) St. Margaret and St John 
the Evahgeliji Wejiminjler^ the fum of 8^31/. 
16/. 6rf. 67. Martin in the Fields and St. George 
Hanover Square^ 19,086/. J5J. \\d. St. James 
11,173/. ^•^" ^^' Clement Danes and St, Mary-le- 
Strand J 54y/l^ 17s. St. Paul Covent Garden ^ 
4840/. 1 2s. St. Anne $6661. Ss. and the offices 
executed in We/imin/ier-Hall, 8555/. loj and 
that inftead thereof, the faid commifljoners 

G 2 have 
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have by their duplicates only charged upon the 
faid divifion 5/ Margaret and St. John the 
Evangeliji^ for the faid land-tax for the year 
1745, ^he fum of 5612/. 12s. and upon the 
faid divifion of St. Clement Danes and 'St. Mary- 
le-Strand 4196/. ^Id. and upon the faid divi- 
fion of St. Paul Covent Garden 3441/. is. gd. 
and upon the faid divifion of St. Anne. 4596/. 
is. 4iJ. all which together, with ^thc fums 
rightly charged on the other divifions, amount 
in the whole but "to the fum of 56,631/. y. 8d. 
which falls (hort by the fum of 6460/. lys. gd. 
of what ought to have been charged upon and 
raifcd within the faid four laft mentioned divi- 
fions. It was therefore ordered that the com- 
tiiiffioncrs within the faid divifions of St. Mar^ 
garet and St. jfohn^ St. Clement Danes and St. 
Mary le Strand^ St. Paul Covent Garden and 
St. Anne^ refpcclively, (hould forthwith charge, 
aflefs and raife, or caufe to be charged, affefl'ed 
and raifed, upon the faid feveral and refpcdive 
divifions for the faid land-tax for the year 1745, 
the fums following ; {vi%.^ For the faid divi- 
fion of St. Margaret and St, John^ the faid 
fum of 8'?3i/. \6s. 6d. and for the faid divi- 
fion of St. Clement Danes and St. Mary le 
Strand^ the faid fum of 5437/. ijs. and for 
the faid divifion of St. Paul Covent Garden the 
faid fum of 4840/. 12s. and for the faid divi- 
fion of St. Anne^ the faid fum of 5666/. 8j. ac- 
cording to the dirediohs of the faid land-tax 
aft for the year 1745. And that the faid com- 
miflioners of the four lafl: mentioned divifions 
fhould alfo forthwith deliver, or caufe to be 
delivered, duplicates to the faid receiver-gene- 
ral, and tranfmit, or caufe to be tranfmitted, 

the 
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the like duplicates into the King's remembran- 
cer's office, according to the direftions of the 
feidaa. 

The like orders, mutatis mutandis^ were 
made at the fame times with refpcft to the land-- 
tax for the year 1 746. 

See the orders of the 27th oi February 1766, 
and the 13th of May 1767, touching arrears of 
land-tax within the north divifion of Shebbear 
hundred^ in Devonjhire. 
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22 Geo. 2. 1748. 

The King againjl Young Willcs, Efquire, out- 
lawed at the fuit of Ann Palmer, Spinfter, 
and alfo at the fuit of Thomas Sergifon ; 
on two feveral tranfcripts of outlawries. 



M 



R. StarkiCj of counfel for the faid Ann How out. 

Palmer^ on Saturday the 12th of No-^^i^^ 
vember in this term, ftated the cafe between the pceferrcd 
contending parties, as follows — That the dcfen- ^^tUwriJl 
dant was outlawed in his majefty's court ofar.dinqui. 

>,^.^,*^rv« ^'t'ons are 

common „p„„ ,^6 

fame or 
different 
days. 



86 MICHAELMAS TERM, z% G«o. a. 1 748. 

common pleas, on Monday next after the fea- 
of St. Luke^ in the twenty-firft year of his pre 
fent majcfty*8 reign, at the fuit of the faid Ann 
Palmer 'y and on the 28th day of November 
laft, a writ of fpecial capias utlagatum had been. 
X awarded on the faid outlawry, out of the faid 
court of commoh pleas, direfted to the flieriflF 
of the county of Sujfex^ and returnable in the 
faid court on the tirft return of Hilary term 
laft, requiring the faid (heriff diligently to in- 
quire what goods and chattels, lands and tene- 
ments, the faid defendant had in his bailiwick 
on the faid Monday after the feaft of St. Luke^ 
and to feize the fame into his majefty's hands. 
And that by an inquifition taken by virtue of 
the faid writ, the i ith of January lafl:, (amongft 
other things J diverfe goods and chattels of the 
faid defendant, appraifed at 128/. 6s. 5^. were 
feized into his majefty's hands. That fubfe- 
quent to the faid outlawry at the fuit of the faid 
Ann Palmer^ (to wit) on Monday next after the 
feaft of All Saints y in the 21ft year of his ma- 
jefty's reign, the faid defendant was likewife 
outlawed at the fuit of the faid Thomas Sergifon^ 
in the court of King's Bench ; and a writ of 
fpecial capias utlagatum iffued out of the faid 
court againft the faid defendant, his eftatc and 
effects, direfted to the fame flaeriflf, of the fame 
tefte and return with the faid capias utlagatum 
at the fuit of the faid Ann Palmer; and the 
laid fheriff, by an inquifition taken thereon, 
^the fame nth of January did again feize the 
fame goods and chattels he had before feized on 
the capias utlagatum at the fuit of the faid 
Ann Palmer^ without taking notice of the faid 

former 



MICHAELMAS TERM, zz Geo. 2. 1 748. 87 

former feizure. That although the faid inqui- 
fition taken at the fuit of the faid Thomas 
Sergifon^ was on the fame day with that taken 
on the faid Ann Palmer's outlawry, yet the 
fame was taken, in point of time, fubfequent 
to the faid Ann Palmer's inquifition ; and the 
flieriflF's officer had been in poffeffion of the 
laid goods and chattels on behalf of the faid 
Ann Palmer y a fortnight before any poffeffion 
was taken thereof on behalf of the faid Thomas 
Sergifon : And that the inquifition taken on the 
faid Thomas Sergifons outlawry was totally ir- 
regular and illegal. Mr. Starkie further ftated, 
that the faid Thomas Sergifon having procured 
from the fheriff a return of his faid inquifition 
before the end of Hilary term laft, did get the 
fam« tranfcribed into this court on the lafl: 
day of the fame term; and on the 7th of 
March y being the feal-day after the faid term, 
did take out a venditioni exponas for felling the 
faid goods, returnable the firft day of the fol- 
lowing term, being the ayth of April lafl: 5 by 
virtue whereof the fheriff had fold the faid goods 
for 128/. 6s. 5^. and on the 28th of Odober 
laft, the faid Thomas Sergifon obtained an order 
of this court for the fheriff 's paying to him the 
faid 128/. 6s. ^d. ^And, on the contrary, the 
faid Ann Palmer not being able to procure from 
the fheriff a return of her inquifition till after 
the end of Hilary term laft, the fame could not 
be tranfcribed into this court till the firft day 
of the following term : on which day the faid 
Thomas Sergifon' s writ of- venditioni exponas 
was returnable in this court. That the faid 
Ann Palmer^ foon after her faid outlawry was 
tranfcribed into this court, having given a pro- 
per 
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per rule for that purpofc, did on the 21ft of 
May laft, caufe a writ of venditioni exponas 
to be awarded on her faid inquifition. for felling 
the faid goods and chattels, rrturnuble in this 
court on the 10th of June laft ; but had not 
been able to procure from the (heriffany return 
thereon, although the faid fhcriif had fo long 
ago as the 9th of July laft, been ferved with a . 
rule of this court for that purpofe : And on 
the 26th of Odober laft, the faid /Itin Palmer 
had obtained an order of this court for the 
faid IherifF to ftiew caufe why an attachment 
fhould not iflue againft him, for his contempt 
in not returning the fame : That by rcafon 
of the faid Ann Palmer\ not being able to ob- 
tain a return of the inquifition taken on her 
writ of capias utlagatum before the end of Hilary 
term laft, the faid goods had been fold on the 
venditioni exponas taken out, by the faid nomas 
Sergifon, before her outlawry could be tran- 
fcribed into this court ; and by the (herift'^s 
not returning the venditioni exponas awarded on 
the faid Ann Palnier*^ outlawry, the faid Thomas 
Sergifon had bv furprize obtained the faid order 
of the 28th of October laft, for payment to him 
of the faid fum of 1-28/. 6s. $d. arifmg by fale 
of the 'faid goods and chatl^s, although feized 
on the faid Ann Palmer's outlawry, prior to any 
feizure thereof on behalf of the faid Thomas 
Sergifon. /\nd thefe fafts being verified by the: 
proccfs and affidavits, Mr. Starkie moved that 
the faid writ of venditioni exponas^ awarded the 
7th of May laft on behalf of the faid Thomas , 
Sergifon, might be fet afide, and the faid order 
of the 28th of Oclober laft difcharged, and the 
faid fum of 12'iL 6s. ^d. remaining in the Ihe- 

rift'^s 
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riff's hands, paid to the faid Ann Palmer. 
And upon hearing Sir Thomas Bootle^ Mr. 
Haifell and Mr* Miller^ of counfel for the faid 
Thomas Sergifon, praying a day to (hew caufe, 
the court ordered that the faid Thomas Sergifon 
fliould (hew caufe why his faid writ of venditioni 
exponas fhould not be fet afide ; and that in the 
mean time, and till further order, the faid fum 
of 128/. 6s* ^d. fliouId remain in the hands of 
the fheriff : That the faid Ann Palmer (hould 
forthwith file her affidavits ; and all affidavits 
to be made ufe of by the faid Thomas Sergifon 
Ih'ould be filed two days before the day of 
Ihcwing caufe. 

On the 23d of November T748, Sir Thomas 
Bootle and the other counfel for Thomas Sergi-- 
fon, (hewed caufe againft this order; and in- 
fifted, that the delivery of the capias utlagapim 
to the fheriff was not material, for it did not 
bind the crown ; that at common law goods 
were affedled from the time of the award ; 
T Roll. Abr. 893. pU 3. that a capias utlagatum 
is the Kirig's fuit, and for the fubjeft but in the 
fecond degree ; Sir Thoyias Shirley\ cafe, Hob. 
115. that the fheriff had no power to difpofe 
of thefe goods, but by the venditioni exponas ; 
String fellow* s cafe. Dyer 67. Dr. Drurf% cafe, 
8 Rep. 142. and the King and Capel^ 2 Show. 
' 481. 

In delivering the opinion of the court, I 
firfl obferved, that the cafes cited by the coun- 
fel for Mr. Sergifon^ only fhewed what prefe- 
rence the King fhall have for his debt; and 
that, upon an extent, goods, though in ctd/io- 
dia legisj may be taken for him before they are 

delivered 
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delivered upon a Iterate. And I mentioned 
the fettled differences taken by Lord Chief- 
Baron Ward in this court, in Eajler term, 1 1 
W* 3. 1699, as to the preference upon outlaw- 
ries, from a very authentic manufcript. 

Firft, Where there are two outlawries at 
different times, the firft inquifition (hall pre- 
vail ; this was BradndV^ cafe, Michaelmas 
36 Car. 2. 

Secondly, Where there are two outlawries 
on one day, the firft inquifition ihall be pre- 
ferred ; this was Pain and Dews^z cafe, Eq/ler 

21 Car. 2. 

» 

Thirdly, Where there are two inquifitions on 
one day, the firft outlawry (hall be preferred. , 

But, Fourthly, Where there are two outlaw- 
ries on one day, and both inquifitions on one 
day, there the firft leafc (hall be preferred. 

And the order to fliew caufe was made abfo- 
lute. 



Hilary 
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22 Geo. 2. 1748. 



Attorncy-Gcneral againjl Thomas Munn. 

THIS was an information by ^^^^^'^^ ^"n ?7'a8 
Williams J a cuftom-houfe officer, on awei7aTthe* 
feizure of fcveral parcels of tobacco ftalks as*^®^^^*® 
forfeited, by being imported contrary to the co/ls',^by*^ 
afl: 12 Geo. i. c. 28./ 13* The defendant ^^e aa s 
claimed property, and gave fecurity in the pe- where Vhere 
nalty of thirty pounds, to anfwer cofts purfuant is judg- 

to the aft 8 Ann. c. 7./ 76. and, by plea, ^^ King, 
denied the fuppofed aft of forfeiture. And 
iiTue being joined, there was a verdift for the 
King. 

The Attorney-General moved, that the de- 
puty-remembrancer might tax the bill of cofts 
delivered to the defendant^ clerk in court, and 
that after taxation the recognizance migtit be 
put in fuit agaiflft the defendant's fecurity ; and 
cited feveraJ precedents from the year 1729, 
and infifted that the recognizance extended to 
cofts occafioned by any claim. 

Mr. Perrott, for the defendant and his fecu- 
rity, anfwered, that the aft of the 8th of ^ueen 
Anne was not to prevent the charges the crown 

was 
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was put to, but only the charges the officers 
were put to by groundlefs claims ; and added, 
that when the party puts in his claim it is not 
known who will profccute. 

Mr. Attorney- General replied, that if there 
had been a verdid for the defendant, he would 
not only have had a right to bring an aftion for 
the recovery of the goods or the value, but 
that he would have had his cofts by the aft 
6 Geo. 1, c. 21. f. 41. and therefore as the ver- 
dict was againft him, he ought to pay cofts. 

I and brother Clive only in court, ordered 
the deputy to tax the Attorney-General his cofts 
occafioned by the claim ; and that the recog- 
nizance Ihould be put in fuit againft the fecu- 
rity, as prayed. 



EASTER TERM, 

22 Geo. 2. 1749* 

Kemp and Grubb, tl^ho, &c. againft Lafkcy, 
Wye and others, claiming the property of 
feveral fuftians and other go5ds, fcized by 
Kemp and Grubb. 

The a6i 14 AN order having been made at the fittings 
f^^7J'*^' jL\. after laft term, upon Mr. Starkie's mo- 
jndgmcnt tion, that the Attorney-General fliould flicw 
as in cafe caufc whv the like judgment fliould not be ei- 
fuit; docs ven m this mrormation, as m caie or a nonluit 
not extend [^ ^n aftion ; and why the defendants fliould 

to an inlor« ' ' 

mat ion for DOt 

the King and party. 
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not have a writ of delivery for delay of profccu- 
tion, the former part of the order being 
grounded upon the a£k of the 14th of his pre- 
fcnt majefty, c. 17. and the latter part on the 
aft of the 14 Car. 2. c. ii.y^ 30. Caufe was 
accordingly (hewn. And on debate by counfel 
on both fides, I and brother Clarke only in 
court, difcharged the order : For the inconve- 
nience recited in 14th Geo. 2. is between party 
and party, and the iffue is to be joined in 
' any aftion or fuit : And we thought an infor- 
mation for the King and party diltinguifliable 
from an aftion ; for in fuch an information the 
fubfequent proceedings are in the name of the 
Attorney-General, but, in an aftion, in the 
name of the plaintiffs, and it is confidered as 
their a&ion ; and the diftindion is taken in 
Baker and Duncalfe^ 3 Lev. 398. and in Kirk^ 
bam and Wheeley^ i SalL 30. and Comb. 319, 
And this cafe is the ftronger, becaufe it is an 
information of feizure in rem^ for a branch of 
the revenue of the crown. And as to the writ 
of delivery ; the delay was accounted for by 
affidavits, that two ef the witneffcs for Kemp 
and Grubb lived three hundred miles from 
London^ were old and infirm, and could not 
come to London in the winter terms. 



Hilary 
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23 Geo. 2. 1749. 



The King again/i James Donithorne, Efquire. 

Where 8 T\ ^R- Sturkie having moved to fet afide an 
TZlltll 1 VX extent as irregularly iffued, there being 
andafcire no judgment entered upon the y2:/>^jfe^/^^, the 
feci return- court referred the regularity of ifluing the ex- 
tent may tent to the deputy-remembrancer ; who by his 
iirue after rcpoit, dated the loth of February 17499 cer- 
tion^of'a^ tified, that he conceived that the praftice of, 
rule to ap- the court, in proceedings upon writs of yir/r^ 
pkad,^" focias whereon returns of /nV^ y^a have been 
without made, is as follows ; (vm.) on z/cirefeci re- 
anyTucfg- ^umed, to givc a rule on the faid writ of four 
ment. days at leaft, for the defendant to appear and 
plead thereto, or an extent to iffue ; and in 
cafe the defendant appears, then to give ano- 
ther rule on the faid writ, of four days at leaft, 
for the defendant to plead, or an extent to 
iffue ; and in cafe the defendant doth not ap- 
pear on the firft rule, or appearing doth not 
plead on the fecond rule, procefs of extent 
hath iffued, without any judgment previous 
thereto : But he found, that judgments had 
been foraetimes entered up for the King, on 

the 
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the def endats default in not appearing, or ia 
not pleading after appearance, on rules given 
on fuch writs for entering up the faid judg- 
ments* 

The court, on ^he laft day of this term, 
agreed the praftice to be as reported ; confirm- 
ed the report ; and ordered that Mr. Starkie 
take nothing by his motion. 



I 
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The King againji the eftate of Edward Curtis, 

deceafed. virherca 

peifon is 

ACommiffion iffued out of this court, di- fimpt^^ctn- 
refted to commiffioncrs therein named, traa td the 
to find debts to the Kin^. By an inquificion deafhrand 
taken u]X)n it, the 2'^d of February 174S, it is th-it debt is 
found that Edward Curtis died on the loth oi^^lltl^'' 

a com n 111*- 

December 1748, and that he in his life-time and fion, a di- 
at the time of his death, was indebted to his ^STncmum 
majefty in the fum of 1 1 5 V- i^- 4^. for money miy iffue 
arifen due to his majefty for the land-tax, and^f^^',^^^ ^"^ 
duties on houfes, windows and lights, within though he 
the counties of Brecon^ Radnor and M outgo -"^^^^^"^^^ 
mery^ for the year 1747, by the faid J!?c/tc;^r^ the king by 

Curtis f"^!'^ ^,^ 
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Curtis received to his majefty's ufe, from 
Hichard Lewis Efquire, receiver-general of the 
faid land-tax and duties ; and in the further 
fum of 494/. for money arifen due to his 
majefty for the land-tax, and duties on houfes, 
windows and lights, within the faid counties, 
for the year 1748, by him the faid Edward 
Curtis received to his majefty's ufe from the 
faid receiver-general. 

On the 25th of February laft, two writs of 
diem claufit extremum iflued out of this court, 
direfted to the (hcriffs of the cities of London 
and Brijiol^ which feverally recite the commif- 
fjon and inquifition, and command the Iheriffs 
to enquire by the oaths of good, and lawful 
men of their refpeftive bailiwicks, what goods 
and chattels, and of what forts and values, and 
what debts, credits, fpecialties and fums of 
money, the faid Edward Curtis^ or any other 
perfon or perfons to his ufe, or in truft for him, 
had in their refpeftivc bailiwicks on the faid 
loth day of December 1748, being the day of 
his death ; and to whofe hands they came after 
his death, and in whofe hands they then were j 
and what lands and tenements, and of what 
yearly value, the faid Edward Curtis^ or any 
other perfon or perfons for his ufe, or in truft 
for him, had in their refpeftive bailiwicks on 
the day of his death ; and who had received 
the rents, iffues and profits of them from the 
time of his death ; and who then received 
them : And the (herifFs are commanded to 
feize the goods and chattels, lands and tene- 
ments, debts, credits, fpecialties and furas of 
money into the King s bands, according to the 
ftatute made for recovering the King's cebts 

of this nature. 

There 
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There is the ufual claufe to empower the fiie* 
riflfs to.fummon and examine witneffes, and a 
provifo not to fell till further order ; and there 
is this fubfcription to each diem clau/it extremum 
—By the faid commiffion and inqififition, and 
by an ordor of the court of exchequer and 
by the barons. 

Several inquifitions have been taken by the 
fheriflfs upon thefe writs of dkm clatifit extremumy 
and feveral goods, lands, tenements and debts, 
have been feized into his majefty's hands, 

A motion was made to fet afide thefe writs 
of diem claujit extremum ; and, on an order to 
fhew caufe, feveral obje&ions were debated at 
the bar. 

I delivered my own, and the opinions of 
brothers Clive and Legge^ (brother Clarke being 
dead,) upon the objeftions, and the anfwers 
which had been given to them. 

But I would firft remove out of the way 
fejual matters that are of lefs" confequence, 
awleem to be given up by the counfel for Mr. 
Curtis*s adminiftrator. 

Firft. It was objedled, that Mr. Curtis was 
not indebted to the King, as found by theJn- 
quifition taken upon the commiffion. 

Anfwer. If Mr. Curtis was not debtor to 
the King as found by the inquifition, the ad- 
miniftrator is not concluded, but may traverfe, 
and plead that Mr. Curtis was not indebted to 

H the 
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the King, as found by the inquifition* Keilway 
93 J 94* Savile 130. 

Second objedion. That it appears by the 
afEdavits, that Mn Lewis the receiver, by his 
letter, dates this debt as due to himfelf from 
Mr. Curtis J and that Mr. Curtis had given notes 
for part pf it. 

Anfwer. Suppofing this had been Mr. 
Lewises own money, Mr. Lewis might have 
brought an aftion for money received to his 
ufe, and Mr. Curtis could not have pleaded a 
note given for the fame fum in fatisfaSion ; 
becaufe a note does not alter the nature of the 
debt, but it remains a Hmple-contrad debt, as 
was held in Cumber and Waine^ Eajier 7 Geo. 
I B. R. now reported in 1 Strar.ge 426. 

But it being the King's money which Mr, 
Curtis received, it is extremely clear, that by 
the receipt of the money Mr. Curtis became 
debtor to the king ; and that neither Mr. 
Curtis^ by giving, nor Mr. Lewis^ by accept- 
ing of a note* to himfelf, can lefTen his ml- 
jefty's fecurity or remedy. ^ 

It was further objeded. That no diem clatifit 
extrcmum can iffue out of this court without a 
debt upon record, becaufe it is an execution. 

And I admit that the debt muft be found upon 
record before a diem claufit e^tremum can iiTue : 
And fo there was in this cafe ; for by the in- 
quifition taken upon the commiffion there was 
' a debt upon record previous to the iifuing of 
the diem claufit extremum. 

But 
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I But the material objcftion in tliis cafe is, I 

r that no diem clau/tt exiremum ought to iiVue I 

againft the real or perfonal cftate of any dead -J 

man, wl^o was not a debtor to the King by 

record, at the time of his death. 

By the coiAmon law the King has a prero- 
gative of preference in' payment to all his fub- 
jeds, and to be firft fatisfied ; the reafon of it 
is given in Sir William Herbert's cafe, 3 Rep. 
12. b. ^ia thefaurus regis ejl pacts •vinculum et 
bellorum nervi- 

This preference which the King had by the 
common law, was the foundation of magna 
cbartay e. 18. which was only declaratory of 
the common law. * 

And that this was the King's prerogative by 
the common law, and that procefs iffued out 
of this court to enforce it, appears by Mado>i\ 
hi/lory of the exchequer^ irom jb. 662 to 667. 

The words of magna charta, c. 18. are — 
Si aliquis tenens de nabis laicum feodum Tnorialur, 
et vicecomes vel ballivus nofter ojiendat Utcras 
mjiras patentes de fummanitione nojlra de debUo 
quad defunilui nobis debuit, iiceal -vicecomiii -vcl 
ballivo nojiro altachiare el imbreviare omnia bona 
et calalla defun^i inventa in laicofeodoy ad vahn- 
tiam illius dcbiti, per -vifum kgalium hominum : 
Ita tamen quod nichil inde amoveatur donee perfol- , 
vatur nobis debitum quod clarumfuerit, et reft' 
duum relinquatur executoribus ad faciendum lejla- 
mentum dtfunili ; et ft nichil nobis debeatur ah 
H2 ■ ipfi. 
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ip/o^ omnia catalla cedant defun6l0y fahis uxori 
ejus et pueris ipjius^ rationabilibm partibus fuis. 

And it is obfervable, that all that is required 
by thefe words is, that the party (hould die 
indebted to the King, but not that he (hould 
die indebted by record ; but if he be indebted 
to the King by fimple contraft in his life-time, 
and that debt is found upon record after his 
death, it is fufHcient ; and then the goods 
which he had at his death are bound to the 
King's debt, and his officer may feize them ; 
but v^hen he owed nothing to the King at his 
death, the goods are to go to his executor or 
adminiOrator, to be adminiftrcd by him, and 
the King's officer cannot meddle with them. 
And in the cafe ©f the King againft the ejtate of 
Henry Boon^ Eajier 16 Geo. 2. the court fuper- 
feded a diem claufit extremum^ becaufe the party 
againft whofe eftate it ifTued was not indebted 
to the King at the time of his death ; and they 
have fet afide a former extent in this cafe, for 
the very fame reafon. 

But it is faid, that the command of the writs 
of diem claujit extremum^ that the (heriffs fhould 
feize all the goods, chattels and debts which 
Mr. Curtis had at the time of his death, fhews 
that thefe writs ought to be grounded upon a 
debt due by record ; becaufe it is not neceffary 
that debts due to the King, which are not of 
fecotd, fhould be fatisficd before debts due to 
other perfons. And to this purpoef was cited 
qj^ce ojf executor ig\^ 192, 193, 194. 2 Roll, 
jibr. 159. letter H. pi. 8. Lane 65. If a man 
hath a judgment upon a bond againft j1. who 

dies. 
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dies, and after another obligee of A. affigns 
his bond to the King, the executor of A. may 
afterwards fatisfy the judgment before the debt 
of the King, in as much as the debt now due 
to the King was not of record before the death 
of the teftator. 

But there are cafes to the contrary, which 
fliew the King has a preference in payment of 
debts not of record. 

I lay no ftrefs upon Scroggs againft Dame 
Grejham^ in 1 And^ 129. becaufe it is differently 
reported in Moor 193. 

But in Hilary 31 Ssf 32 Car. 2. Roll. 86. 
The King againft Thomas Burnett ; there was 
an information againft him, as adminiftrator 
of Wtliam Burnett j for 100/. received by 
William Burnett^ to the King's ufc. The de- 
fendant pleads, that William Burnett^ in his 
life-time, was indebted to the defendant by 
bond in 1 600/. And pleads, plene adminijlra- 
vit ; bclides goods to the value of five pounds, 
which he retained towards fatisfaftion of his 
debt of 160 jL To which plea the Attorney- 
General demurred ; and judgment was given 
for the King, that a debt by fimple-contraft due 
to the King was to be preferred before a debt 
by bond to a fubjeft. And this judgment was 
affirmed upon a writ of error in the Exchequer- 
Chamber, and the affirmance of it is entered of 
the fame term* RolL 91. ^ 

The counfel for the adminiftrator have en* 
forced their objedion from inconvenience ; for 
bonds or fpecialties, may have been paid by the 

adminiftrator. 
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adminiftrator, or debtors to the eftate of the 
deceafed may have paid their debts to the ad- 
miniftrator ; and it would be very inconvenient 
that the adminiftration of the ^ets by the ad- 
miniftrator, or that the payinent3 made by the 
debtors of the deceafed to the adminiftrator, 
ihould be all fet afide. 

But the counfel for the crown infift, there 
can be no fuch inconvenience in the prefent 
cafe ; and have cited the cafe of tbe King and 
White, Hilary 5 Geo. 2. in this court, to prove, 
that as to ail the King's debts not of record an 
executor or adminiftrator may plQzd piene admi^ 
nijiravitj but not againft debts on record* 
This cafe is in Corny ns^s Rep. 433 to 438. 

But we give no opinion. Whether the King 
is or is not intitled to a preference in the pay- 
ment of his fimple-contrad debts, before bonds 
or other fpecialties to the fubjeft ; becaufe that 
point may come in judgment before us upon the 
adminiftrator's pleas to thcfe very writs of 
diem claufit extremum. 

And as to the inconvenience of overturning 
the adminiftration of affets. We think this is 
arguing upon fupppfitipns which do not occur 
in the prefent c^fe ; becaufe nothing has been 
feized upon thefe writs of (tiem claufit e^tremum, 
but what was unadminiftred : And all I ibaU fay 
to it at prefent is, that any defence th^t will he 
ajrood one to ^fcire facias^ will be alfo a good 
oR to a diem claufit extremum. If the admi- 
niftrator has adminiftred rightfully, he will be 
in no danger ; if wrongfaUy, it is juft that he 
ibould be charged with a devajiavit. 

Objedion, 
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Objeflion. That the IherifFs are by thefe 
^rits of diem claujit extremum commanded to 
feize the lands which Mr, Curtis had at the 
time of his death ; whereas the land of the 
King's debtor is not bound for a debt not of 
record frotn his death. 

In anfwer to this objeftion, the counfel for 
the crown cited Sir William Saint Lowers cafe, 
Plowd. Com. 321. to fliew, that the lands of the 
fubjeft are not only liable from the death of the 
debtor, but from the time of contrading the 
debt; and there it: is held, that if any perfon 
is accountant to the King, or if any money, 
goods, or chattels perfonal, come to the hands 
of any fubjeft by matter of record or matter of 
fad, that the land of fuch fubjed is charged 
for it, and liable to the King's feizure, into 
whofefoever hands it comes after, be it by de- 
fcent or purchafe. 

Sir Gerard Fleetwood^ cafe, 8 Rep. ij\. a. 
Refolved, that chattels are not bound to the 
King by judgment, but only by the award of 
execution ; but that the freehold and inheri- 
tance of land are bound in the cafe of a com- * 
mon perfon, from the time of the judgment ; 
and in the cafe of the crown, from the time any 
one becomes the Bang's debtor. 

But we give no opinion, from what time 
the real eftate of the deceafed is bound for a 
debt to the King not of record ; becaufe this 
may alfo come judicially in queftion, upon 
pleas of the tertenants to thefe writs of diem 
claufit extremum. 

The 
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The laft objedion is, That thefe writs of diem 
clauftt extremum appear to be founded on thft 
ftatute of the 33 Hen. 8. c. 39. and yet there 
is nothing in that flatute to warrant them. 

The "fecond and fifth feQions of* that ftatute 
are to give the King the fame remedy for debts 
on bond as he had for debts on record ; and I 
own that they are not applicable to the prefent 
cafe : But the feventh feftion is applicable to it j 
which provides, that fuits for the King's debts 
fball be in the courts where they grow due* 
N6w although the rcceipt'#f the King's money 
which eaufcd the debt was in Pais, yet the in- 
quifition taken upon the commiilion iffued out 
of this court was fuflScient to warrant thefe 
writs of diem clauftt extremum for the recovery 
of the debt due from the deceafed, as arifing 
in this court. 

Sedlion 25* is alfo applicable to this cafe, 
which preferves the King's preference before 
common perfons. 

The cafe of the King and Manley, 12th 
• February 1742, is this very cafe, and an autho- 
rity in point. 

We therefore are of opinion, that thefe 
writs of diem clauftt extremum are well warrant- 
ed ; and that the order to fhew caufe why they 
fhould not be fet afide ought to be difcharged. 
And we accordingly difcharged it. 



Michaelmas 
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MICHAELMAS TERM, 



24 Geo. CL. iys^* 



Charles Maiden, who, &c. againji John Bart- 

Ictt. ^ ^ 

TH E plaintifF exhibited an information in i 

this court, fetting forth that he feized to j^^^f ' 
the ufe of his majefty and himfelf, as forfeited, fuing for 
a parcel of tobacco (talks or ftems, ftript from^^^^^/^^^j^ 
the leaf; for that they were imported from is inciticd 
parts beyond the fea into Great Britain^ ^^^•ofSTefoJ^ 
trary to the ftatute in that cafe made and pro- fcUurc, the 
vided, whereby they became forfeited. And ^J'^^f^J*" 
the prayer of the information is, that they may cd to^he^" 
remain forfeited. Trtic ufual proclamation is^"*^- 
made, for any one to come in and (hew caufe ^^ ^ d^^trs^^ 
why the goods (hould not remain forfeited ; 
and a writ of appraifement is iflued and return- 
ed; and the fecond proclamation is made. 
John Bartlett comes in and claims property ; » 

and pleads, that the tobacco ftalks were not 
imported contrary to the ftatute. The Attor- 
ncy-Gcneral joins iffue, and there is a verdict 
for the King, 



Mr. Starkie and Mr. Perrott moved in arreft 
of judgment, and took- fevcral exceptions to 

the 
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the information; and Mr. Solicitor-General, 
Sir Thonias Booths and others, were heard in 
anfwer to them : And, after fome time taken to 
confider of the exceptions, I delivered the opi- 
nion of the court for the King. 

This information is grounded on the a£t 1 2 
Geo. I. c. 28. yi 13. And be it declared and 
enafted by the authority aforcfaid, that all to- 
bacco ftalks or ftems ftript from the leaf fhall 
be prohibited to be imported ; and on feizure 
and condemnation thereof, the commiflioners 
of his Majefty's cuftoms fhall and may caufe 
the fame to be publickly burnt, and fliall and 
may allow the officer, for his encouragement 
in making the feizure, one penny for every 
pound weight of fuch flalks or flems fo feized 
and condemned, clear of all charges of con- 
demnation. 

It was objeded by the defendant's counfel, 
that the feizure is alledged in the information 
to be to the ufe of the King and the plaintiff : 
Whereas the tobacco flalks, upon condemna- 
tion, are to be burnt ; and the officer can have 
"^no part or benefit from the thing feized ; and 
the penny in the pound he is intitled to is col- 
lateral. ^ 

And to enforce this objedion, they infifted 
on the flatutc of the 9th of Geo. 1. c. 2>S* f* 34* 
And whereas by the prefent praftice of the 
court of exchequer, and elfcwhere, it rs be- 
come necefTary for all officers of the cuftoms 
and excife, and other officers of the revenue, 
upon the trial of any infotaation of feizure, 
to give proof of the cxacb method and manner 

of 
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of inaking the feizure, with an account of the 
form of words ufed on that occafion, (notwith- 
ftanding the defendant in fuch caufe does on 
the claiming of fuch goods acknowledge that a 
feizure of them h^th been made,) whereby 
there often happens a failure of juftice, and 
his majefty, and the officer making the feizure 
and profecuting the fame, are frequently de- 
feated of their right, without entering into the 
merits of the caufe : For remedy thereof, be 
it further enafted by the authority aforcfaid, 
that on all trials of feizures whatfoever, in the 
court pf exchequer or elfewhere, the feizure, 
together with the method and form of making 
it, (hall be taken to have been maue by the 
perfpn or perfons who (hall inform and fue for 
the fame, and to be done in the manner as fet 
forth in the information, without any evidence 
thereof; and all judges and juftices of the 
peace before whom any fuch feizure fhall be 
brought to trial or hearing, are hereby requir- 
ed tp proceed to the trial of the merits of the 
caqfe, without inquiring into the faft, form or 
manner of making the feizure. 

It feems to me, that this ad has only dif- 
penfed with the proof of the feizure, and man- 
ner and forn^ of making it, but that a proper 
fdzure ought ftill to be alledged ; for the words 
are, that the feizure fhall be taken to have 
been done in the manner as fet forth in the 
information, without any evidence thereof; 
and judges are to proceed to the trial of the 
merits 3^ without inquiring into the faft, form 
or manner of making the feizure. 

By 
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By the ftatute i^_ ^ 14 Cha. 2. c. ri./ 16, 
Seizures' of prohibited or uncuftomed goods 
arc contined to the officers of the cuCtoms. 

By 12 Geo. I. c. 28./ 28. No informatioa 
is to be filed for the recovery of any penalty by 
the laws of the cuftoms, but by the Attorney- 
General or an ofHcer of the cuitoins. 

And the very claufe on which this informa- 
tion is grounded fuppofes a feizure legal; for 
it fpeaks of a feizure and condemnaiion j and 
for the encouragement of the officer making the 
feizure, gives him a penny in the pound. 

But it is faid — Admitting the plaintiflF could 
feize thefe tobacco (talks, yef he could not 
feize them to the ufe of his majefty and him- 
felf, becaiife they are to be burnt. And I muft 
confefs, that in ftrift propriety this -does not 
fcem to be altogether right : For though this, 
being a feizure pro bono publico, and to prevent 
a public detriment, may be faid to be a feizure 
for the King, as Tupreme head of the kingdom, 
and as having the executive power of the laws 
in him, yet I do not well underftand how it can 
be a feizure to the plaintiff's own ufe ; and 
Ihould have thought it better, if it had been 
laid generally that he feized thefe tobacco 
Aalks, or that he feized them to bis majelly's 
ufct 

But I apprehend this allegation to be only 
furplufage; and it is a general rule, that fur- 
plufage will not hurt in legal proceedings. 

In 
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In Wrottejley ind Adamsy Plowd. 199, it was 
objefted by Anthony Brown, that the writ was 
not good; becaufe the words of it were, that 
the prior and convent demifed to the plaintiff; 
whpreas the convent are dead perfons in law, 
and cannot demife any thing, but it is only 
the demife of the prior : But Lord Dyer held 
the contrary ; for fince it is apparent in»law 
that the convent cannot demife, it is to be ad- 
judged nothing but furplufage, which fhall not 
abate the writ. 

So here, fince it is apparent that the officer 
could not feize to his own ufe, it is only furplu- 
fage, and willnot vitiate this information. Sav. 6. 

But the objeftion which, was mofl: relied upon 
is,, that this information is not maintainable ; 
becaufe the plaintiff can recover no part of the 
forfeiture, as the tobacco ftalks upon condem- 
nation are to be burnt. 

And the defendant's cojinfel, in fupport of 
it, cited Cuf ^nd Vachel^ 1 And. 138. Aftion 
on the 23d of Queen Elizabeth^ for not coming 
to church ; whereby a forfeiture of twenty 
pounds a month is incurred to the Queen : 
And then the aft diftrjbutcs the forfeiture be- 
tween the informer, the Queen, ^nd poor of 
the parifh. And it was objeflicd, that the 
whole forfeiture was given to the Queen, and 
that therefore the informer could not fue ; be- 
caufe it is abfurd that. any one fhould fue for 
what belongs to another. Bat the court held, 
that the diftribution was not void ; but that the 
informer was intitled to a third of the forfei- 
ture ; and that therefore the action was well 
brought. 

And 
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And indeed this cafe, according to the ob- 
fcrvation made at the bar, docs feem to imply, 
that an informer cannot maintain an informa- 
tion, where he is not iqtitled to the forfeiture, 
or any part of it. 

It muft be admitted, that the plaintiff can 
havef no part of the tobacco ftalks, nor caft he 
have judgment on this information for the 
penny in the pound given by the a<3; ; for the 
judgment is only, that the tobacco ftalks do 
remain forfeited, and that they be burnt ac- 
cording to the aft. 

But I think that this confequential benefit 
of a penny in the pound, will intitle the plain- 
tiflf to profecute to condemnation ; for other- 
wife there will be (as my brother Smythe ob- 
ferved upon the motion) a right without a re- 
medy. 

But fuppofing the aft had given the officer 
no benefit, the information would have been 
good, according to the authorities I fhall men- 
tion, which are contrary to the cafe of Cuff 
and Vachel. 

Roe zg^ind Roe^ Hard. 185. In an informa- 
tion at the fuit of Crofs^ as well for the King 
as himfelf, for felling and importing to be fold 
foreign woollen ; (and I fuppofe there was a 
verdift for the plaintiff, though that is not 
flatcd :) But the book goes on, that afterwards 
judgment was given for the King only, becaufe 
no aft of parliament gives the informer a fhare. 

Oldfield, 
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Oldfield, who^ &c. againfl: Blaydwin, enter- 
ed Micb. 7. y^nne. Roll. 51. Information upon 
the ftatute i W. ^ M. c. o^t. continued by 4 
&* 5 fF. r. 24. for carrying 386 fleeces of wool, 
containing 66 tods and 14 pounds weight, 
within five miles of the fea coaft, in- order to 
exportation, without due entry made of it ; 
and the plaintiff demands a moiety. After a 
verdia for the plaintiff, the defendant, in 
Rafter term, 8th of Anne^ ^709 f moved in 
arreft of judgment ; and the exception taken 
to the information was, that the whole forfei- 
ture was given to the Queen, and yet the plain- 
tiff demands a moiety of it : And on great de- 
bate by eminent counfel on both fides, judg- 
ment was given in Trinity term following, for 
the Queen, for the whole forfeiture. 

This information is agreeable to all the pre- 
cedents for importing tobacco ftalks contrary to 
the aft 12 Geo. i. c. 28. 

Judgment was accordingly given for the 
King, in the prefent cafe. 
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T R I N I T Y TERM, 



An imme- 



24 & 25 Geo. 2. 1 751. (but entered Michael- 
mas 21ft of faid King, Roll 7.) 



The King againjl John Cotton, Efquire. 

THIS cafe (lands for the judgment of the 
icourt : And as it is a cafe of great con- 
*^"^ *?^'^^ fequence both to the crown and the fubjeft, 
debtor"^* fo it has bccu vcry ingenioufly and learnedly 
tefted after argued bv the counfel on both fides ; and the 
fC v rent: couit havc endeavourcd to give it that mature 
jGiny^e confideration which fo important a cafe de- 

to the r 1 * 

landlord, lerVCQ. 

Vfith notic e 

fa^ntldn '^^^ ^^^^ yy^QXi the record is this — ^An extent 
the King's iffued Gut of this couTt, teft ed the f4t h d ay of 
. debtor^ Qi^g^^r in the 21ft year of his majefty s reign, 
SSofth e ^ ire died to the fheriflf of the county of Hunt- 
IvHt^^ /w^^o;2, againft P>6/7//> Chapman^ Efquire; upon 
a bond entered into by him and others to his 





jointly and feverally 
in *5oo/. payable at a day then paft, 



And 
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And upon another bond, entered into by 
Philip Chapman and others, bearing date the 
9th day of Augujl^ in the 20th year of his ma- 
jefty's reign ; whereby they became jointly and 
fevcrally bound to his majefty in 8000/. payable 
at a day then paft. 

And then the writ fuggefts, that neither of 
thefe fufns had been paid. 

The (herifF is therefore commanded, not to 
omit for any liberty in his baih'wick, but to 
take the body of the faid Fhilip Chapman^ and 
to keep him in prifon till he fhall have fully fa- 
tisiied the faid debts. 

And the fheriff is alfo, on the oath of good 
and lawful men of his bailiwick, and by legal 
teftimony of witnefles, and by all other ways, 
means and methods^, whereby the truth may 
be the better known, to inquire what lands and 
tenemen*ts, and of what yearly value, the fajd 
Philip XThapman haB* in his bailiwick^ on, the 
faid 24th of March^ in the 8th year of his 
majefty's reign, when he firft became indebted, 
or at any time after. 

And what goods and chattels , of what kind 
and value, and what debts, credits, fpecialties 
and fums of money, the faid Philip Chapmant^ 
or any other perfon or perfons in truft for him, 
(the words of the writ are j now hath : That is, 
on the day the writ is tefte J>^ 

And the fheriff is to caufe all and fingular.the 
faid goods and chattels, lands and tenements, 

I -^^ -^debts. 
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debts, credits, fpecialties and fums of money, 
in whofe hands foever they then remained, by 
the oath of good and lawful men to be appraif- 
ed and extended ; and to take and feize them 
into his majefty's hands, that he may have them 
until he (hall be fully fatisfied his faid debts, 
according to the (tatute in that cafe made. 

And there is power given to the flierifFto call 
witncfles before him, and to examine them 
touching the premifes* 

And the ufual provifo, not to fell without 
leave of the court. 

The (heriff has returned an inquifition, taken 
before him the 10th day of November in the 
iift year of his majefty's reign> finding feveral 
lands and goods not material to be ftated in 
this cafe ; but as to the goods claime d by Mr. 
Cotton, the prefent defendant, it i s found , that 
the faid Fhtlip Chapman, on the faid ijth daty 
of O ^qber, (being the tefteoT the extent,^ aiid 
on me day of taking the inquifition, was gpf* 
feife d^ as of his own goods and chattels, of 
-ai'icl in the feveral goods and chattels of the fe- 
veral natures, kinds and values, mentioned 
and fpecified in a.fchedule or. inventory thereof 
to the faid inquifition annexed, marked letter 
(B), amounting in value to the fum of 3 1 9/. 'js. 

But the jury further find, that there was due 
and owing to John Cotton, Efquire, at MichaeU 
mas then laft , froipt the faid Philip Chapman^ 
the fum of C157A 6s. 6 d^ for rent of t he pre- 
miffes whereon the faid goods and chattels were 

fo^ 
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fo feized; and that on the 12th day of Odd - 
ber then laft paft, a diftrefs was made of al l 
tBe goods and chattels mentioned in the faul 
fchedule marked letter (B), for the faid rent : 
except the hay-cock therein mentioned to be in 
Brickhill'CloJiy of the value of loL 

The jury find t he notice of the diftref s in 
b(Zc verba ; and that the fchedule or inventory 
marked (B) contains an account of the goods 
and chattels which were diftrained for Mr. 
Cotton^s rent. 

The defendant Mr. Cotton was advifed, or 
did not think it proper, to rely upon the fafts 
found in his favour by the inquifition ; but has 
claimed prop ert y in this courts of all the goods 
and chattels m the fchedule or inventory mark- 
ed (B), except the haycock in Brickhill-Clofe ; 
and as to what he has fo claimed, he has pleaded \ 
fpecially, that before the faid 14th of Odober^ 
on which day the faid writ of extent iffued, 
(to wit^ on the firft of March 1743, he was, 
and 'continually fince that time hath been, 
feized in fee of a meffuage, barn, ftable, gar-^ 
den, and feveral lands, (naming the particular 
clofes,) with the appurtenances, fituate and 
being at Connington^ in the county of Hunting- 
don ; and being t he tenement and farm in the 
inquifition mentioned, . ^ercon the goods and 
chattels mentioned in fheTchedijle marked (Bj 
werejeized. 




And the faid yohn Cotton^ being fo feized of 
the faid meffuage or tenement, with the appur- 
tenances, afterwards, and long before the faid , 
14th of October ^ when the faid writ of extent 

I 2 iffued, - \ 



ii6 ^ TRINITY TERM, a4&»s Geo 2. 1751. 

iffued, (to wit,) on the faid firft day of March 
1743, at Connington ^iorti^xd^ dcmifcd the faid 
mcffuage and tenement, with the appurtenan- 
ces, to the faid Philip Chapman ; To bold from 
Lady-day then next for one whole year ; and fo 
from year to year, as long as it flioiild pleafe 
both parties ; yielding and paying, yearly and 
every year during which the faid Philip Chap^ 
man fliould hold the faid meffuage and tenement 
by virtue of the faid demife, the rent or fum 
of 171/. I u. to be paid half-yearly, at Michael" 
mas and Lady-day^ by equal portions. 

By virtue of which demife the faid Philip 
Chapman afterwards, (to wit) on the 26th of 
March 1 744, entered into the premiffes, and 
was poffeffed thereof; and held and enjoyed 
the fame by virtue of the faid demife, continu- 
ally from thence, until, at and upon the faid 
14th of Oflober^ when the faid writ of extent 
iffued. 

And the defendant Mr. Cotton further fays, 
that 257/ 6s. 6d. of the faid rent, for one 
year and an half, ending zt Michaelmas i n the 
i iit year ot;his majefty^s reign, at that feaft, 
a'ncl on the 12th of QBober in that year, were 
in aTrear and unpaid to him ; wherefore he, 
before the day of iffuing the faid writ of extent, 
(^to Wit; on the lath^of Odob er in the fame 
year, entered idto the premiffes,. to diftrain 
for the reiit aforefaid fo in arrear, and feized 
a nd took all t he goods and chattels mentioned 
' ifT the iehedulc marked (B), except as afore- 
faid, being found on the faid premiffes, as a 
Idiftrefs for the faid^arrear of rent, and im- 
pounded the fame upon the premiffe s, in fuch ^ 
^ " ' ' jarts . 
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parts thgrcof as were moft ^Q^^g fe m t a nd 
immediately after taking the diltre£"\'to^it,) 
09 the 1 2th day of OSlober aforeiaid^ gave no- 
tice to the faid Philip Chapman of jhe fai^d dif- 
tr^fs., and o£ the caule of taking it. 

Mr. Cotton further fays, that the goods and 
chattels fo dillrained, or any of them, were 
not replevied within five days after the diftrefs 
and notice aforefaid ; and that after t he expi- 
ration of the five days, h^, together with 
Thomas. Dix then being conftable of the parifh 
of Connington^ in which the diftrefs was taken, 
caufed the faid goods and chattels t o be ap« 
^ifpH h y William Blott and John Bond^^iciSg^ 
fworn by the faid conftable to appraife the fame 
truly, accord ing to the beft of their under- 
flSnding ; ' anifthe faid two: appraifers ^ppr aifcd 
the fame at 280/. 14J. 6d, And the faid de- 
fendant would have fold the faid goods and 
chattels 10 diltrained' for the beft price that 
could be got for the fame, in order to the 
fatisfaOaon of the faid arrear of rent ; and 
after fatisfaftion of the faid arrear of rent, 
and of the charges of the diftrefs, appraifement 
and fale, would have left the overplus in the 
hands of the conftable, for the ufe of the faid 
Philip Chapman : 

But the defendant Mr. Cotton fays, that afte r 
the fai d diftrefs, notice and appraifement , an! 
before^ tRe iaid goods and chattels, or any of 
them, were or could be conveniently fold, and 
whilft the fame continued fo impounde d, the 
Iheritt ot the county of Huntingdon did jcizc 
the^me into the King's hands, by colour of 
thsjajd^ writ of extent. 

Traverfes 



/ 
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Travcrfe s — That the faid Philip Chapman, 
on 'tne^la'd 14th of Odober^ in the 21ft year of 
his majcfty's reign, or at any time afterwards, 
was poflefled, as of his own proper goods and 
clfatteTs, of and in the goods and chattels men- 
tioned in the faid fchedule or inventory marked 
letter (B) to the faid inquifition annexed, or 
of any part thereof, (except the haycock in 
the BrickhilLClofe^) in manner and form as is 
found by_ the inquifition : And concludes in 
common form, with praying, that the King's 
hands may be removed ; and that the (heriff 
may be difcharged from accounting for thefe 
goods ; and that the defendant may be dif* 
. miffed from this court. 

Mr. Attorney. General has demurred geng- 
rally to this plea j and the defendant iias joine( 



rally 
in a< 



emurrer. 



Before I particularly enter upon the confi- 
deration of this cafe, I would premife two 
things, which are agreed by the counfel on 
both fides. 

Firft. That if the goods diftrained had been 
aftually fold before the day on which the ex- 
tent bears tefte, that there would have been no 
colour for a feizure of them; for this plain 
reafonr— That the extent authorizes the fheriflF 
tcr feize Mr. Chapman'% goods; and after Tale 
the property would have been altered out of 
him, and vefted in a ftranger. 

Secondly. And for the fame reafon, it"1s 
agreed, that if this had been the cafe of goods 

pawned 
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pawn e A^^ pledged by Mr*. ChapmaxL to.-Mr. \ 
ilottml- Detorj^^jyjg^^^tefte -oS. the- extent^,. they / 
could not have been.J<^g:ally feized ;_ bejiayfet 
the prorLe rtv would "have bee n' immecilate ly al- 
feped 1 )yi the adt of Mr. Chapman^ and Mr:" 
Cotton w ould have gn iniil iBd»eciaU t h^mtph-ftQ^ 
an ablolute property in threnrr hiz. Barr. 121. 
Plowd, 487. prove no more as to pledges than 
what is admitted. 

I fl i t ll now apply myfelf to this particular cafe. 



11^ ^— ^^m^lfc . 



Apjd the generaLxUJLeftion is — Whether,^5aajj3 
are not liable to be feized on an i ^mediate ex- 
tent for the King's own debt, after a diftrefs 
taken of the fame goods Wy a landlord, for 
rent juftly due to him, and before an aftual 
fale of the goods ? 

And in order to determine this queftion, I 
fhall confider the nature and eifeds of a dif- 
trefs. 



A diftrefs (fo far as it is applicable to the 
prefcnt cafe) is where one takes the cattle or 
other things of another, in fome ground or 
place, for rent in arrear ; which cattle, or 
other things fo taken, are to be kept in a pound 
until the diftrainer be fatisfied his renT7 or the 
cattle or other things be releafed by due courfc 
of law, or in other words, are replevied, in 
order to enforce payment of the rent. 

This being the nature of a diftrefs, I will 
inquire into its effefts. 

Firft — AfHrmatively. 

Goods 
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Goods fo d iftrained arc n ot liable to the dif* 
trefsof another fubica:^ bctaufe thcy^^grgni a 
the cultody oi the law, nH.UiJlrefs^ pi. 75» 

Nor arc they liable to another 
ec ution» for the fame reafon. Br 
'flS. t inches Law ii. 

Nay, further, according to the cafe I am 
going to cite, where the King claims by forfei- 
t ure upo n an attainder or outlawry, the fub{eft 
(Eall have the benefit of his diftrefs a gainlt th e 
crown, and the JMOg cannot nave it without 
redemption. 



'^^ro. Pledges, pi- 2^* A man diftrains his 
termor for rent arrear, and after the termor is 
at^ftinted for felony done before the diftrefe 
taken. And the opinion of the court was, 
that the King fhould not have the diftrefs as 
forfeited, without fatisfying the party who dif- 
trained ; for this was la yfully taken at the time 
of the diftrefs : Otfierwife, where the donor 
liftrains the tenant in tail far rent, and after 
the tenant in tail is attainted for felony doi^ie 
before the diftrefs : for there the donor may 
diftrajn the heir of th(j tenant in tail, after the 
execution of bis father ; yet in the firft caie be 
liiath no other remedy. 

Juftice Harper^ in Nicholls and Nicholls^ 
Plowd. 487. cites this cafe a little differently : 
That the Earl of Kent had a return of certain 
cattle in replevin, and the owner of them is 
attainted ; the earl (hall keep them againft the 
King, till he is fatisficd for the Thing. 

And 
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And it is alfo cited by Mr. Juftice Dodde^ 
"fidgey as la*^. 3 Sttljlr. -17^ 

The diftrainy may maintain a writ of ref- 
cous\ ii the cattle or €)ther things are refcued 
before they are put into, the pound; and. a 
)arco fraStOy if they are unh^^i^ty taken o ut 
oi 'tne pound arter impounding ; but thefe 
writs are- for the injury done to the diftraii 
and are not founded upon his prope rty, as ap- 
Mars by the form ot ttrCwrus in l^itz. Nat. 
J$rev. 4 to EdiU 228, 230. 

The diftrainer*s executor (hall have the be- 
nefitofhis tefta tor^s d iltrefs, i c £• 4. 1*0! 
Kit he cannot be in a better condition than his 
teftator wa^ 

-Secondly — ^Negatively. 

The diftrainer Ticrtber'* ga!hs a ^general ^o7a ^ 

fpccial propert y, nor even tRe pofleffio n, in the 
cattle or things diftraifitJfr^^TSSfSJf* maintain 
trover or trefpafs ; for they are in the cuftody /^^^S^^g^^^^^V 
of the, taw by the aS; of the dittrainer ., ^^^^ ^ - ^--j-r 
not by ttc a£l of the party diftrained upon. ^.Z^- 

Mich. 20 H. T*fo. I pL I. There it is exprefs- "^ 

lyfaid, by Frowicke^ Chief Juftice of the Com- 
mon I'leas, and not denied, that the diftrainer 
hatli neither property yr poffefl^y^in the dif * 
trefs, jj as ^^ pound iis an indifferent place be- 
tween them, and the party Qiitrameg is onfy 
jjiined "Trom the ufc of the diftrcfs till pay- 
ment of the rent : anJ if a ftranger takes the 
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y ^ goods diftrained out of jhe ponnf) ^ the Lord 

O&Uyhi^ yhJt^ fhall onjy have a parcofrado ; anil in the fame 

^^.1. II cafe ttie tenant (hall have an aftion of trefpa^s T 

a I for the property remains in hitfT T And-i<>w not 

^xy/S/Sfi ' I like a pledge ^ tor he has a prop erty for the 

time; and fo of.bauTment of the goods* tt>-be 



l 






>. x 



rciJclivered, the baiic&^ Jhah: have trefpafs agwft 
a ftrangcr, ' becaufe he is ' chargeable :gver> 
jibridged Bro. property 52. 

Mores ^nd Conham^ Mich. 7 Jac. C. B. 
Owen 123. It was agreed by the court, that 
/ if a man takes a dillrefs, he cannot work the 
tJtftrefs, for it is o'iily llR aft of law that gives 
power to the difti-atTYgrr for litTllaih fflJ [JtufW I- 
ty in the diiirefs, nor pofltflion m-jur e. And 
It was agreed by Lord Coke and Mr. Juftice 
Warburton^ that when a man hath a fpeciai in « 
terelt in a thing by aft in law^ he cannot work 
It, or othcrvvife, ule' it ; but contrary upon a 
fpeciai intercti by**the a£t of the party, as in 
caie 01 a pawn. 



»^*v 



< »• 



• % i 



T he diftra iner c annot H n a hide, IJftaufethe 
. . , marks' tor knowing it are taken aWayr^'T&zni- 
' -%K comb verfus Rcve and Green, Cro. Eiiz. 78 v 

BagJIjaw and Gawen, i Ro. Abr. 673. letter 
P* pL 8. Noy 119. held be cannot milk a 
cow^ 

'And yet Cro* Jac. 147, 148. repc^fts this 
part of the TanVe cafe otherwife ; that of ne- 
ceffity a cow may be milked, to prevent'lift: 
being fpoiled : And 12 Ce?. loi* countenances 
this opinion. But this point not being now 

direftiy 
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direftly in judgment, we leave it undeter- 
mined. 



Goods di ftrained are in the cuftody of the 
law, Co. Lft. 47. ^. . As the diftrainer could 
not ufe or work the diftrefs, much Icfs could 
he fell It- at common law. 



And yet, in Madox*s Hijiory of the Exchequer 
670. it is faid, that when (heriffs had levied or 
diftrained for the Kirig^s debt s, it was theic 
duty to fell or difpolTc o\ I'ucn diflrefs at a juft 
sScTreafonable price, fo that the owner was not 
aggrieved thereby. 

This brings me to confider the nature and 
cflfcfts of an immediate extent for the King. 

The nature of an extent I have already 
ftated froth the writ in this calife, the words 
of which, (fo far as relates to the prefent cafe,) 
are to feizc into the King's hands the goods 
and chattels which .the King's debtor now 
hath ; that is, on the day of the tefte of the 
extent. 

And the efFefl: is, that an extent binds the 
pi^pei^y^ -«f the goods of the King's debtor 
fr®m the tefte of it. 



41 E. 3. Fitz. Execution 38. Execution upon 
a ftatute-merchant was fued in C. B. A writ 
out of chancery, rehearfing that the conuzor 
was the King's debtor in the exchequer, was 
Ihewn, and therefore execution ceafed till the 
King's debt was levied: But it was prayed 

that 
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that procefs might be continued upon the roll 
in the mean time j but no capias was awarded 
againft the body. 



3 E. 6. Dyer 6j. b. StringJelloU^ cafe. He 
fued a writ of extent againft Brownfopp^ di- 
ttfted to the flicriflf of Berkjhire^ whereby 
lands were extended and goods feized, but no 
liberate. A writ of prerogative iffued out of 
the court of exchequer, reciting the King*s 
prerogative to be firft ferved ; and commanding 
the (hcriffto levjTtlie king's debt of the goods, 
if fufficient, if not, then upon the lari^j 
which writ was delivered to the (heriff after the 
day of the return of the firft writ, (although 
the firft writ was not returned at the day) and 
the fheriff returned the fpecial matter, that 
there were no goods or lands beyond what he 
had extended. But he was amerced : For he 
ought to have returned the extent, for the fer- 
vice of the King's debt ; becaufe the property 
of the goods and lands was not in Stringfellow^ 
till they were deliverec} to him by a writ of. 
liberate. But the book goes on — Ideo quere^ 
quia contra oprnionem multorum in templo ; be- 
caufe they were feized into the King's hands 
*' to be delivered to the party, and fo they are 
in the cuftody and confideratjon of the law ,' 
and privileged from all other executions. 7 

And Mr. Callis^ in his reading on the ftatute 
of 23 Hen. 8. of Sewers^ 195, 196. thinks it 
to be the better opinion, that thefe goods and 
lands were not liable to feizurc for the crown. 



Bat 
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But notwithftanding the opinions of the 
gentlemen of the temple, and of Mr. Callisy 
1 fliall ihcw String fellow^ cafe to be undoubt- 
edly law. 

Lord Hobart^ in Sheffield and Ratcliffe^ fo. 
339. cites it as law ; and fays, that the flierifF 
was enforced, notwithftanding the cuftody o f ^ 
law, to fervc the King. 



And Lord Chief Juftice Rolle^ in the fecond 
volume of his abridgement, 158. letter. G* pi. 
1. has abridged this cafe, and fays the iherifF 
ought to execute the extent for the King*s^ 
debt, becaufe the property of the goods and 
land was not in String fellow^ before they were, 
delivered to him by a writ of liberate^ and 
therefore liable to the King's patent. 

The ^een and Tannar Arnold^ Mich. 8 
Anne^ in Scaccario. It was taken for granted 
by the court, that an extent for the Queen's 
debt binds the property of the debtor's goods 
from the tefte. 

And Lord Chancellor Hardwicke, when Chief 
Juftice, in delivering the refolution of the 
Court of King's Bench, in Brajfey and Dawfon^ 
Mich. 6th of his prefent majefty, cited and 
relied upon String fellQvf% cafe, as clear law ; 
and faid it was grounded on the general rule 
of preference allowed by law to the King's 
debts. 

And though a fli^riff may maintain trover or 
trefpafs, for goods taken in execution by him, 
againft a wrong- doer, becaufe he is anfwerable 

over 
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over for the value, (as was held in Wilhraham 
and Snow^ Mich. 21 <b* ^^ Car. 2. B. R. re-- 
ported in i Mod. 30 1 Saund. 47. and feveral 
other books ; ; yet goods fo taken In execution, 
and remaining unfold, are liable to feizure upon 
an extent. 



Objection. 



But the counfel for the defendant rather 
feeraed to admit, than to deny Stringfellow's 
cafe ; but endeavoured to diftinguifli it froni 
the prefent cafe, by infilling that it was only 
applicable to the fubje£l*s execution, but not ta 
a diftrefs for rent. 



Anfwcr. ^^^ ^^^^^ diflififtion is not well founded ; be- 
caufe the rule holds equally in the cafe of a 
feizure made by virtue of a warrant of com- 
miffioners of bankruptcy, and yet their war- 
rant is no execution. 

« 

^ / PI This was fo held in the cafe of the King 
y ^#.^«^againfl: Crump and Hanbiiry^ which is entered 

Eajler 20 Car. 2 Roll 80. in the King's remem- 
brancer's office, but judgment given in Eajier^ 
22 Car. 2. it is cited in the cafe of the Attorney- 
General and Capel^ 2 Show. 481, and the plead- 
ings are at large in Tremaine^s Pleas of the 
crown 637. 

I have alfo a (hort manufcript note of it, 
which reports it thus — One indebted to the 
crown became a bankrupt, and a commiffion 
of bankruptcy was fued out againfl him, and 
an afiignment was made of his eftatc ; and an 
extent ilfued for the crown^^ tefted the day of 
the date of the affignment ; and the extent was 
' j^referred : And this adjudged by my great 
predecelloTEord^CliieT Baron Hale. 

Sir 
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Sir Bartholomew Shower reports it more fulfy, 
but to the fame efFed — Edward Lewis, indebt- 
ed to the King by bond, 3d March, 19 Can 2. 
Extent oni that bond dated aift March ; Inqui- 
fition finds Lewis poffeffed 15th j^priL And 
then captain Hanbury pleads his title : That 
Lewis, 5th March, became a bankrupt; that 
the 5th March a commiifion iffued ; that the 
6th of March the commiflioners found that 
Lewis was a bankrupt, before the date of the 
commiffion ; that the 1 2th of March the goods 
in queftion were feized by a warrant from the 
commiflioners ; that the 2 \ ft March the com- 
miflioners of bankrupt afligned to the creditors, 
and thereby tKey'Vecame poflefled. To this 
plea, the Attoriiey-Gencral demurs' generally ; 
and judgment' IS given for the KingY "^And 
although the goods were adually in cujiodia 
legis, yet, becaufe the extent came before the 
property was vefted by an aflignment, it was 
held a good extent. 

But it was objeSed by * the defendant's ohj^aioa. 
counfel, that* thefc afts fpeak of creditors in 
general, without naming the King ; and there- 
fore it is within the known rule : ' That the 
King not being exprefsly named, (hall not be 
bound. And they cited the cafe of Audley and 
Halfey, in Sir William Jones 202. where it is 
held, that neither the ftatutes de mercatoribus, 
nor of the ftaple, nor the ftatutes concerning 
bankrupts, mention the King, and therefore 
he fliall not be bound by them. 

I admit this in general to be true ; and yet Anfwcr. 
the reafon given by Sir Bartholomew Shower, 
in his reports, that the property was no^ 

altered 
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» 

altered, is the true reafon ; which will appear, 
by fuppofing that the extent in that cafe had 
iffued the day after the date of the affignment ; 
for then it would have bfcen a clear cafe againft 
the crown, becaufe the property of the goods 
would have been abfolutely transferred, out of 
the bankrupt, and vefted in the affignees. 
The confequence of which would have been, 
that then they would have become the goods 
of other men ; and when an extent came af- 
terwards, it would have been to feizc the goods 
of other perfons : But the King cannot take 
the goods of (trangers for his debt. This is 
the true diftinftion: Nothing bars thg Kin g 
but th e aflignme n t ; an d that oa rs him , becaufe 
I t has altered the property of the ^ood s> 

Objcaion. But ti^g defendant's counfcl infift upon ano- 
ther diftinftion between Siringfe/low's cafe and 
the prefent cafe : That in that cafe the execu- 
tion was only injieri^ arid executory till a libe- 
rate ; but a diftrefs was complcat _at common 
l aw^ fof^the dii^r^mer ha d then no power to 

mT^ .- . . 

Anfwer, To which I aufwcr, that the diftrefs was not 
compleat, becaufe it was no fatisfadion ; but 
fuppofing, for argument's fake, chat it was, 
yet goods are liable to feizure on an extent till 
there is an alteration of property ; and a diftrefs 
is no alteration 6t property. 

They then enforce this objedion by two 
reafons. 

Firft rea- Firft, That this would be very hard and in- 
^^"' convenient j becaufe a man might have had a 

diftrefs 
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I diftrefs for ten or twenty years> and yetlofe 

the benefit of it bv an extent. 

But length of time will not mend the dif- 
trainer*s condition,; according to the maxim, 
^od ab initio non valet iradu temporis non con- 
valefcit. 

Secondly, That levy by diftrefs is a good fj;^^"^ """ 
bar \ and it would be very flrange that the 
landlord fhould be deprived of the benefit of 
it, and not be at liberty to diltrain de novo. 
Vafper and Eddowes^ Mich. 12 W. ^. B. R. 
reported in i Salk. 248. was cited to prove 
this. 

To which I anfwer, That it is agreed in that Anfw<r. 
cafe, that if the diftrefs dies in the pou nd, or / 
efcapes without the default of the dilTrainer , 
his r emedy revive s, and he may diftrain de novo. 
Dyer 280. a. b Hob 61. And by the fam'e 
reafon he may diftrain de novo when the dillrefs 
is l egally evided without his default ; for levy 
by diftrefs is only a temporary bar , but no 
fatisfaftion* 

It was then objected, that by a diftrefs theobjcaion. 
dift rainer ^ains a right to detain the goods 
d iurained till payment~of the rent ; and this 
was refembled to the cafe of an innkeeper, 
who may detain a horfe for his keeping, tho' 
(as it was faid) he has no property : and that 
jhe property in this cafe is immaterial. 

As to the cafe of an innkeeper, no authori- Anfv^cf. 
ty was produced, to fnew whether he did gain 
a property or not j and whoever will give tiiem- 

K fclves 
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felvcs the trouble to compare, the cafe of Roffi 
and Bramfteedy 2 Rolie's Rep. 43 . with the 
cafe of the Hq/iler, l^elv. 66. will find, that 
very learned judges have differed in opinion 
upon this point : But take it either way, if no 
property is gained by the innkeeper, it is argu- 
ing in a circle, and in effVfl: bcpging the quef- 
tion ; if a proprrty is gamed, then it is not ap- 
plicable to the preftnt cafe, becaufe it is agreed 
on all hands, that the horfe would not be liable 
to feizure on an extent. Ard we dehver no 
opinicm upon the cale of ah Innkeeper, becaufe 
it is not now judicially before, us. 

objedion. But I mufl: confefs, T hat the laUer part of 
the objedion, • that the pro])erty is immaterial 
in this cafe,) greatly furprized me, becaufe the 
gentleman who infilled upon this, feems to 
have forgot his client's pU-a ; • but he was very 
^xcufaole, confidering the avocations he then 
had, and the continual hurry he was in ;) for 
the plea has exprefsly traverfed Mr. Chapman* s 
property in the goods in queftion, at the time 
of iffuing the extent: xVnd if the property is 
immaterial, then here is an imtnaterial traverfe, 
and the plea is bad on that account ; for a tra- 
verfe in pleading ought ever to be material, and 
iffuable. But the traverfe is very proper ; be- 
caufe it traverfes th^' title of thie crown found 
by the rnquifition. 

For in the cafe of the King and Mann^ Hi/a- 
ry 176, in this court, it was exprefsly laid 
down by Lord Chief Baron Pengelly^ that who- 
ever pleads to the title of the crown, found by 
an inquifition, is obliged to traverfe that title 
fo toundj and, not to put the crown to traverfe 

the 
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the title fet up by the defendant, or to force 
the crown to take a? trayerfe ; though the crown 
has an cleftion to traverfe the inducement or 
title fet out by the defendant. An.l Palmer 8r. 
Keilway 175 a Vaugh. 6i. and 2 Jo. 9, 10. 
arc Lo the fame purpofe. 

But the fault in this plea is, that the induce- 
ment to the traverfe is wholly infufficient ; for 
pleading a diftrefs for rent, ihews no alteration 
of the property of the goods diflraincd, but 
they, notwithftanding the diftrefs, continue 
liable to feizure on an extent. 

And according to the rules of pleading, 
even between fubjefl and fubjtft, there ought 
to be a proper inducement to every traverfe, 
to fliew the matter contained in the traverfe 
to be material; for though the inducement to 
the" traverfe is not tra variable generally, yet it 
ought to be fuch as if true will defeat the title 
of the other party, otherwife the traverfe 
amounts to a negative pregnant. And this is 
fully laid down in liro. Pleadings^ pL 35. Wi- 
iham ^and Barker^ 'Mich. 6 Jac. u B. RrTch: 
147. Jo/jn/hn and Sir Henry Rowe, Trin.^ Caf. 
I. B. R. Cro. Car. 265. Dil^e and Ricks, Millf. 
g Ca . 1. Cro. Car. 335. Newhnd ^Lud Collins^ 
Mich, 5 Geo. \, C. B. Lord Chief Baron Co- 
mps^s Reports 302. 

And improper inducements are ridiculed in 
Telverton ; as if you might as well iuuuce a 
traverfe, by faying " Kobin Hoed in Barnweli 
" ftood. 



And this is ftill ftronger -in the cafe of the » 
crown: For whoever -ptea^s- oif- the Klng^s i 

K 2 hands 
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hands ought to fhew a title prior to that found 
by the inquifition ; and the King (as 1 have 
ftiewn already) is not confined to take iffue upon 
the traverfe offered by the defendant, but has 
an eleftion, to traverfe the inducement or title 
fet out by him. 

But there is fomething very particular in this 
plea, that muft be taken notice of: The de- 
fendant has pleaded the diflrefs and notice to be 
on the I 2th of OSlober ; that the goods not 
being replevied, he after the expiration of five 
days caufed them to be appraifcd ; and that he 
Would have fold them, if he had not been pre- 
vented by the feizure upon the extent. 

But the extent iffued on the 14th of OBober, 
and the property of the goods wa$ bound that 
day J and pleading a f ubfequent appraifc men t^ 
and an intent to fell, is pleading an ad ana. an 
intent contrary to law, and therefore vain and 
nugatory; and a f ubfec|uent aPDraifcmen t is fo 
far from avoiding "the title of the crown, that 
an appraifement,p rip^ tix aJie iffuing of the. ex - 
tent wo_uld not have^bcenlui^C K"^ t ghave don e 
it : For it appears by Tremaine^s pleas of the 
crown 640. that in the cafe of the King againfl 
Crump and Hanbury^ already cited, a prior ap- 
praifement was pleaded ; and yet the plea was 
held ill, and judgment given for the King. 
Nor can the intent to fell avail the defendant^ 
as is held in Dalifon^s^Rep yi. Webb and Pater- 
nofler^ Palmer 71. 2 Rollers Rep. 152. and 
Kidder Tiud PVeJi^.^ Lev. 167. 

But befides, a nappraifemen t is only a prepa - 
ratory ftep towarcITa fale; and an intent to fell, 

IS 
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is no fale; and the property of the goods dif- 
trained could only be altered by an aftual fale. 

The defendant's counfel then rely on the 
cafe of the \7^ Ric. 2. Bro. Fledges 31. and 
cited in Plowden and 3 BuIJlr. That where the 
King claims by forfeiture upoft an attainder, 
the fubjett ihall have the benefit of his diftrefs, 
againfl: the crown ; and that the King cannot 
have it without payment of the rent : And that 
the fame rule ought to hold in the prefent cafe. 

Mr, Attorney and Solicitor-General, on the 
other hand infift, that there is a difference be- 
tween the cafe relied upon, and the prefent 
cafe ; becaufe where the King claims by for- 
feiture, he claims under the forfeiting perfon , 
and can have no better right to the goods dif- 
trained than he had, though in fome refpeSs 
he may have a better remedy. But, in the 
prefent cafe, both the King and Mr. Cotton are* 
creditors of Mr. Chapman^ and are both purfu- 
ing their legal remedies for their debts : And 
the conteft in this fuit is for preference of fa- 
tisfaftion \ and that the King is intitled to that 
preference by prerogative. 

The defendant's counfel controvert this pror 
pofition ; That in cafe of a forfeiture, the 
crown claims under the forfeiting perfon : And 
infift, that in that cafe, as well as the prefent, 
he claims by prerogative. 

And they cited feveral cafes, which I will 
confider. Plowd. Com. 262. Dame Hale's cafe. 
Hufband and wife, jointenants of a term for 
years ; the hufband kfelo defe, he fhall forfeit 

the 
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the whole ; and yet there it furvives till office : 
but alter office, it Ihall have relation to the time 
of the death. The reafon of this is, becaufc 
the title of the crown and of the wife concur- 
ring in th^ fame iniiant, the title of the crown 

fhali be preferred. 

♦ •• • ■ 

9 Co. 129. pick's cafe, immaterial : "Per 
th re the crown divl not claim by forteiture,. 
eitiier unJer an attainder or outlawry. 

The next is Kr?i^hf$ cafe, «; Co. ^6. a. b» 
And in many cafes tae King, who clainis by a 
fu jvTCt, fl}all be in a brtter cafe, in refpeft of 
tic di);iil;y anvi prerogative incident by the law 
ti' the royal peilon of the King, than the fub- 
jtct himlclf by whom he claims. 

1 his (hews, that the King claims by the fub- 
jecl ; which was one of ttie things contended 
lor by Mr. Attorney and Solicitor. 

1 now proLced to Lord Cokeh inftances. 

As, if tlie King has a rent-feck by attainder 
of treafon, or by grai.t, he ihall diftrain for it 
not only in the land charged, but in all his 
other lanis; and yet the fubject, by whom he 
claiiLS, ihall not diitrain fur \U 

This inftance does not alter the nature of the 
rem ; but only ihe-vs that the King (I. all have a 
better renieoy tban the forfeiting perlon would 
have had if he had not forieiteu, ' • 



The 
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The next inftance is. If a fubjeO: has a re- 
cognizance or a bond,, and afterwards is out- 
lawed or attainted, the King (hall fcize all the 
lands of the conufor or obligor, whereas he 
himfelf could have but a moiety. The fame is 
in Cro* jfac. 513, Hardr. 24. 

But this is ftill but a further advantage in 
point. of remedy,' 

So in the cafe then at bar, the King (hall 
take advantage of the condition, uithout de- 
mand ; yet the prior liimielf, under whom the 
King -claimed, could not re-enter in default of 
payment of the rent, without a demand made. 

This is ftill but a further advantage in point 
of remedy ; and, befidcs> the King did not 
claim there by forfeit ure^ but iurrender. 

The laft inftance is. If the King purchafe a 
feigniory, of which land was hela by pofttrio- 
rity, the King ftiall be in a better condition 
than the fubjefl: from whom he claims, and 
fliall have the priority. 

In this inftance the King chimed by purchafe, 
and not by forfeiture , and fo not applicable to 
the prefent cafe. 



The next cafe is in 1 Lord Hale\ ^leas of the 
crown 2j^. If tenant in tail ot tiic gilt of the 
the revcrfion in the Kmg, make a leafe 
for years, and then is attainted of treaion, the 
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King fliall avoid that leafc "^ for the K-ng is in 
of his reverfioii, though the tenant in fail have 
iflus living. This hard cufc is fo adjudged in 
the commentaries, Aujiins cafe, in fine. 

Lord Hale gives the reafbn of this cafe. 
That the King was in of his reycrfion; but if 
you will look into Plowden 560. you will find 
that the law would have been quite otherwife, 
if the King had claimed by forfeiture ; for then 
he mult have had the land charged with the 
Icafe : So that tiiis cafe is far from being an 
authority in favour of the defendant- 

The lad cafe is, the King and Baden, Show. 
Pari, Cafes 72.. Baden had a judgment againft 
Clarke \ and after his judgment, C/^zr^^ is out- 
lawed at the fuit of Allen ; and upon the out- 
lawry an inquifition is taken, and the lands 
feized into the King's hands ; and then Baden 
takes out an elegit, and has a moiety delivered 
to him ; and then comes into tiiis court, and 
pleads as tertenant, to remove the King's 
hands. But judgment was given h^r the King, 
and affirmed in the Exchequer-C.'hamber ; and 
^terwards in the Houfe . of Lorus, 20th Fe- 
bruary 1694; upon this particular reafon, not 
applicable to the prefent cafe : That he who 
pleads off the King's hands ought to have a 
legal title prior to the cftate found by the in- 
quifition ; and it was his own laches and de- 
fault that he did mot perfed his title, by fuing 
out an elegit and extending the lands, before 
the taking of the inquifition upon the outlaw- 
ry; for then he would have had a good title 
againft the crown. , 

I now 



.^ 
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I now proceed 10 deliver the fp/nfe of the 
court upon this point. We think that there is 
a difference between cafes where the King 
claims by forfeiture, upon an attainder or out- 
lawry, and where he fues f >r the recovery of a 
debt ; becaufe a man can only forfeit what he 
has^ though the king may in refpedl: of the 
forfeiture be intitled to advantages in point of 
remed y, which the forfeiting perfon would not 
fiaye" been intitled to in cafe he had not forfeit- 
ed: And that an eftate which is not forfeited 
even for treafon, may yet be liable to the fatis- 
fadion of the King's debt. 

I Ihall fupport this difference by authorities. 

That a man can only forfeit what he has, is 
laid down in Plowd. 487. 

Cranmer*$ cafe, i And. 19. Mo 100. Cranmer, 
Archbiihog of Canterbury^ made a feoffment of 
lands to the ufe of himfelf for life, and after his 
deceafe, to the ufe of his executors and affigns 
. for twenty years, and after to the ufe of Thomas 
Cranmer in tail : The archbifliop was attainted 
of treafon. And if this was an intereft in the 
archbilhop, or not, was the queftion. And it 
was held it was not, and that therefore he could 
^ot forfeit it. 

And yet what is not forfeited even for trea- 
fon, taay be liable to the King's extent. 

Sir 
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Sir William Smith and Wheeler, Eajter 23 Car. 
fi. -S. i?. I Ventr 128. 2 A"^/^. 772. The quef* 
tion was, Whether a leafe which Simon Maine 
had power over, who was attainted of treafon 
as one of the regicides, was forfeited or not ? 
And held it was not ; becaufe the power was 
infrparably annexed to his perfon, and becaufe 
the power was not found to be executed. 

But Mr. Juftice Ventris, fo. 132. reports, 
that Lord Hale Hiid, As to execution for the 
King^s debt, it ditFers ; for the procefs ever 
did and does run, de terris de quibus il i, aut 
aliquis ad eorum ufunu It is true, that in Sir 
Charles Haiton\ cafe it was refolved, that the 
King's debt fliould be executed upon land 
wherein he had a power of revocation. 

Mr. Keble^ fo. 775. reports. That all procefs 
for the King's debts is, de quibus D. or any 
other to his ufe, is feized : So it differs largely 
from this. 

I have feen a very accurate manufcript re- 
port of that cafe ; by the favour of my brother * 
Legge^ which reports the difference in thefe 
words : 

There is a difference between the King*s 
debts and this cafe ; for the King fliall extend 
the land when there is nothing in the debtor 
but only a power : Otherwife here. 

And that a power of revocation will fubjeft 
lands to the King's extent, is held in Sir 

Edward 
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Edward Cokeys cafe, G<9^^* 89. and other 
books, and cited in Hob. 339. and Hardr. 
24. 

It was then objeded, that the King's prero.o4«^ion« 
gative muft be immemorial; Plowd. 322. 
Hardr\ 27, and no extent could have iflued on 
fuch a bond as this till thcftatute of 33 Hen. 
8. c. 39.7^ 55. therefore the King can have no , 

fuch prerogative. 

I admit that the King's prerogative depends Anfwcr. 
upon prefcription, ufage, or ftatute, which the 
court muft determine ; but when power is given 
by that ftatutc to iffue procefs upon fuch a bond 
by capias or extendi facias, ?is in their difcre- 
tions (hall be expedient, 'fuch extents (hall 
have tlie fame cfFeds as an extent iflued upon ^ 
ftatute-ft^ple or judgment at common law. 

New things are governed by old laws, Lane 
and Cotton. 1 Salk. 18. i Lord Raym. 654, 

It is further objefted. That the King^s pre- objeaion, 
rogative can do no wrong ; but the King can 
have no fuch prerogative as is here claimed, 
becaufe it would be injurious and prejuJicial 
to the fubjcft. Plowd. 487. 

The fame law which gives the fubjefl: theAnfwer. 
property in his goods, ellablifties the King's 
prerogative ; and here is no injury, though ' 
thtre may be fome hard (hip ; And the fame 
objcftion would cqualiv hold againft String-^ 
f'ilow\ cafe, and the q'^Hc of the King againft 
Qrupip ojid Hanbury-y and yet they are un- 
doubtedly law. 

Another 



L 



i4o TRINITY TERM, 24 & 25 Geo. z. 1751. 

objeaion. Another objeftion was, That this preroga?- , 
tive is not taken notice of in the ftatute de pre^ 

rogativa regis. 

Anfwer, The King has feveral prerogatives not enu- 
merated in that ftatute. Plowd. 322. the King 
and ^een and Dr. Birch ^ i Ld* Raym. 23. 



Ohjcftj'on. 



Another objedlion was. That the ftatute of 
2 W. ^ M. was made in favour of landlords, 
and it could never be the intent of it to leffen 
the landlords former remedy. 



Aiifwer, It is fo far from leffening it, that it has en- 
larged it, by giving the landlord powert^ fe ll 
after the expiration of five days ; but this pow- 
er fuppofes the property to remain in (he tenant 
till a fale is made purfuant to the ftatute. 



Objediion. The laft objeftiou was. That where a prero- 
gative is claimed by prefcription, precedents 
ought to be (hewn of the judicial allowance of 
that particular prerogative ; but none are pro- 
duced by the counfel for the crown. 



To which I anfwer : 



Anfwer. Firji^ Though no precedent^ are produced, 
yet this cafe falls with in the principle of Strings 
fellow\ cafe, and of the cafe of the King againft 
Crump and Hanhury^ Th^t where the pro perty 
pf goods is not divefted out of the King's 
■ "" "■ : debtor. 
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debtor, they are liable to feizure upon an ex- 
tent ; an d where realon is th€ fame, the law 
mult be the fame. 

But, Secondly^ Our prededeflbrs above thirty 
years ago were of opinion, that goods diftrain- 
ed for rent, and not fold, were liable to feizure 
upon an extent. 

The King and Dale^ Eajier 1719, in this 
court; An extent, bearing tefte the 4th of 
November^ iff ued agalnlt Uale^ by virtue of 
which corn and hay were feized; but Mitchel 
the landlord having diftrained the fame for rent 
the 29th of October before, refufeu to let it go^; 
upon which an attachment was moved for 
againft Mitchel: The goods not having been 
fold within five days, purfuant to the aft 2 W. 
isf M. no property was diverted by the diftrefs, 
and they were i n the landlord\s hands only in 
order to his fatisfadion ; but this being a point 
of law Mitchel "w^s fuppofed not to underfland, 
and being the flieriff was negligent in executing 
the venditioni exponas ^ the court refufed to grant 
^n attachment. 

Here is an exprefs authority in point ; and 
is not ^weakened by the objeftion, that the 
court did not grant an attachment, becaufe 
it is every term\s experience not to proceed to 
rigour and extremity, where a contempt is 
not wilful, but only by miftake ; and they in 
fuch cafe only take care to have juftice done, 
or fatisfadion made. 

The plea therefore cannot befupported, with- 
out overturning a principle of law unqueftion- 

ably 
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ably eftablifhed, and contradi£ling the opinion 
of the court in the cafe of ibe King and 
Dale* 

For thefe reafons, we are all of opinion, 
tliat judgment ought to be given for the King. 

The defendant having fucceeded to the title 
of a Baronet, brought a writ of error, direct- 
ed to the treafurer and barons 2 affigned errors ; 
and Mr. Attorney joined in error : And then 
tRe writ of error abated by the death of Sir 
John Cotton. And a qucftion aroT:.^' Whether 
the new writ of error ought to be direfted to 
the treafurer and barons, as the former writ 
was, or to Lord Chancellp/? And LorJ' Chan- 
cellor Hardwicke, and the Lords Chief Juftices 
Lee^ and Witles^ after taking time to confider 
of it, delivered their unanimous opinion, in 
the exchequ:;r chamber, that it ought to be 
direded fcrtfieTreafurer"^dTarons ; according 
to Sir William Pelham\ cafe, i Co. if, .12. 
Altonwood\ cafe, i Co. 34, 3^'. Sir William 
Herbert^ cafe, j Co. \\\ 15. and iVM/ and 
Cate^ I 7<?. ^4. But contrary to Wai/ingham'^* 
cafe, Plow. Com. 564, 565. and Sav. 39. 

Lady Cotton^ as executrix to Sir John^ ac- 
cordingly brought a writ of error, dire*6ted to 
the treafurer and Barons ; afligned errors : 
And Mr. Attorney havin^; joined in error, this 
cafe was argued before the Chief JuRices Ryder 
and Willes, by Mr.. Starkie for Lady Cottony 
and by Mr, Solicitor-Gcneral for the King. 
And Mr. Perrott was retained by Lady Cotton^ 
for a fecund argument j but he having nothing 

further 
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further to offer than had been infilled upon by 
Mr. Starkte^ Lord Chancellor, by the advice 
of the Chief Juftices, affirme'd the judgment 
on Tuefday the loth day of June nSS^ in the 
Exchequer Chamber; and Lady Cottor^ purfu- 
ant to the opinion of her counfel, acquiefced', 
and anfwered the value of the diitrefs to the 
crown. 



James Lamb againjl Chriftopher Gunman. 

AN adion of trefpafs was brought by the '^^^ ^°"^<= 
plaintiff' againfl: the defendant, in thel^jonint^ 
court of King's Bench, for taking a quantity *^^ o^^^e 

of wine defcribed in the declaration. wherc^it 

appt-.ared 
that the revenue of the crown was concerned in the event of it. 

The defendant juflified, as fervant to the 
Duke of Cleveland^ for taking two tuns of wine 
for the duty of prifage, under a grant of King 
Charles the fecond, to the Duke's father, in 
tail-male, remainder to the firll Duke of Graf- 
ton in like manner, reverfion in fee to the 
crown. 

The court removed the caufe, upon reading 
the pleadings, into the office of pleas of this 
court, as the King's revenue was concerned 
in the event of the caufe. Hammond^^ cafe, 
Hardr. 176. 



Hilary 
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The Attorney General againjl Mrs. Rofe Du- 

pleffis and others. 

Where an ^ | ^HIS IS an Englijh information, exhibited 
onrexti" J by Mr. Attorney-General againft the 
bitcotoaf defendant: which fets forth, t\\zt, Henry Hare^ 
j^'.^ ^I'*^^. late Lord Colerane^ of the kingdom of Ireland^ 
tic 10 the ^by his will duly executed, and dated the 6th 
lard Ota- j^y ^f September 1746, taking notice that his 
charged to lady had lived feparate from himj and that he 
beanajLn, j^^j cohabited with the defendant Mrs. DupkfJts 
demui t^ ever fince April 17.0, and that fhe had brought 
thcdifuo- \{y^ a dau;2:nter, w*'"»om he had named Henrietta 
ther*fh.'i, J^ofu PeregriYia ; Gave and devifed all his ef- 
^\ ^h? ^"^ ^^^^^ ^^ ^^^ daughter Henrietta Rofa Peregrina^ 
caufr the li^ fc^j in cafe Ihe furvived him, and lived to 
df.bii.ty attain 21, or be marris^d wit'i the confent of 
touoid"" her mother *f living, or with the confent of her 
i^nib is nor guardians by his own or her mother's appoint- 

o a.ore;. '"^J't- 

tjre. N .r 

can ihi demur to the difcovcry whether her Infant daug^hter (to whom the lands 
are ccv 'ftH ) is an *:l;eii or not, and (ht y for caufe that (he m y ^e examined as a 
witnefft 10 pr ve it, if ihe lierfell takes anlnterertin the fdme lands. 

But if his daughter fliould die before 21, 
or marriage with confent as aforcfaid, he li- 
mited 
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mited his eftates over to his nieces, in the man- 
ner mentioned in his will. 

He further willed, that from the time of his 
deceafe until his daughter Henrietta (hould at- 
tain her full age of 21, or be married with the 
confent of her mother, that the defendant Mrs. 
DupleJJis fhould receive all the rents and pro- 
fits of his eftates, and her receipts fliould^be fuf- 
ficient difcharges ; but when his faid daughter 
(hould have attained 21, or (hould be married 
with her mother's confent, then the defendant 
Mrs. DupleJJis (hould account with his faid 
daughter for all the money ari(ing from the pre- 
miflfes, and pay the fame to her ; after deduft- 
ing all expences in the management of the ef- 
tates, togql^er with three hundred pounds per 
annum for the maintenance of his faid daughter. 

The inform^ion ftates. That by indenture 
dated 30 Dec. 1748, Lord Colerane granted an 
annuity or rent-charge of 160/. per annum to 
the defendant Mrs. DupleJ/is^ during their joint 
lives ; and that if (he furvived him, it was to 
be increafed from his death to. 500/. per annum 
for her life, chargeable upon and i(ruing out of 
his eftates. 

Lord Colerane made feveral. codicils ; (but 
they are immaterial, and need not be ftated ;) 
and departed this life the 10th day of Auguji 
1749. 

Then the information charges. That Mrs. 
Duplejfts and her daughter are both aliens, born^ 
out of the legiance of the crown of Great Bri- 

L tain j 
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tain ; and feveral facts and circumftances are 
alledgcd, to fhcw that they are aliens : 

That the defendant Mrs. Duplejfts has entered 
upon thefe eftates of Lord Colerane^ and re- 
ceived the rents and profits of them ; and that 
fhe is in pofTeffion of- them : 

That commifiions have iffued out of the 
court of chancery, in order to take inquifitions 
of his majefty's title. 

And the defendants are charged with fctting 
up entails and terms of years under family- 
fettlements, to defeat his majefty's title at law. 

The prayer of the information is, That the 
defendant DupleJJis may anfwer the Wveral mat- 
ters aforefaid ; and that the validity of the 
.grant of the annuity or rent-chfrge, and of the 
will, and his majefty's title to th^ eftates, an- 
nuity, or rent-charge, may be tried at law, 
in fuch manner as the court {hall diredl ; and 
that the defendants may be reftrained from 
making ufe of the faid terms on fuch trial: 
And if upon^fuch trial it (hall be found, that 
his majefty is intitled to fuch real eltate and 
chattels real of the teftator, that poffeffion may 
be delivered to his majefty, with all deeds and 
writings, and general relief. 

Mrs. Du. As to fo much of the information as feeks 
piefTis^s de. ^^ compcl Mrs. Duple/fts to difcover whether 

murreras n.^,. y ^ ^ ri|. r 

toherfeif. Ihc IS an aucn, born out or the liegeance or 
the crown of Great Britain^ and where and 
when fhe was born \ or that feeks to compel 

her 
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her to difcover whether fhe is the daughter of 
fuch perfons as are in the information named ; 
and whether her father was born at Paris^ or 
elfewhere in France^ and a natural-born fubjeft 
of the French King, or where elfe he was born ; 
and whether he did not retire or withdraw 
himfelf from the kingdom of France^ or elfe- 
where, into Switzerland; and when he firft 
went thither, and how long he lived or refided 
there ; and whether ihe was not born at Neuf- 
chatel^ or where elfe, as fhe has heard or been 
informed, and doth believe ; and whether Ihe 
was not baptized at NeufcJjatel^ by fuch minif- 
ter, and by fuch name, as in the faid informa- 
tion are for that purpofe fet forth : . 

And whether fhe, and her father and mo- 
ther, and fuch other perfons as in the informa- 
tion mentioned, did not at or about the time 
therein mentioned, fet out from Newville^ to 
come to England 'y and when they firft came 
into England^ or any of the dominions belong- 
ing to the crown of Great Britain. 

And whether fhe has not owned or acknow- 
ledged to the other defendants, or fome, and 
which of them, or to fome other, and what 
perfon or perfons, and whom and when, that 
fhe was born at Nciifchatel j or where elfe : 

And whether fhs has not received fuch letter 
or letters, certificate or certificates, touching 
the time and place of her birth, and of her 
coming to England^ as in the information is 
mentioned ; and when and from whom fhe re- 
ccived the fame : And to whatever elfe tends 

L 2 to 
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t6 a difcovery of her being an alien, born out 
of the liegeance of the crown of Great Britain^ 
or that feeks to have the pretended title of his 
majefty, to the eftates, annuities or rent-chargcs 
in the information mentioned, tried at law, or 
that fecks to have the poffeffion of the real ef- 
tates arid chattels real of the late Lord Colerane 
delivered to his majefty, together with all the 
deeds, evidences and writings relating thereto ; 
Mrs. Duplejfts demurs. And for caufes of de- 
riiurrer flieweth : 

Caufes of ift. That the title of his majefty to the faid 
^Zll'^r' eftates, if any he has, is a title merely at law, 
herfeif, without any circumftance or ingredient to intitle 
him to the afliftance of a court of equity. 

2dly. That (he is not bound to betray her 
• own title to the faid eftates, or any of them ^ 
and therefore his majefty is not intitled to a dif^ 
covery from her, whether fhe is an alien born. 

^dly. That it doth not appear, that his ma- 
jefty has any eftate in the premiffes in the in- 
formation mentioned, nor can any ack to be 
done by the court give his majefty arty eftate 
therein ; and therefore his majefty is not in- 
titled to any afliftance from the court, until he 
has gained an eftate therein by the ordinary 
courfe of law- 
Mrs. Du- And as to fo much of the information as 
fnurrer^'s^ f^^eks to compel Mrs. Dupkffis to difcover, whe- 
t6her ther the defendant Henrietta Rofa Peregrina 
5»ug ter. jt/^^^#jg ^^ alien, born out of the liegeance of 

the crown of Great Britain^ and where and 

when 
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Jwhen flie was born, and who was prefent aj: 
her birth ; and where fuch perfons live, or may 
be found or heard of ; or where or by whom 
ihe has been nurfed and maintained, boarded 
and lodged, from time to time, from her birth 
to the time of the filing the information ; and 
where fuch perfons who fo nurfed, maintained, 
boarded or lodged the faid Henrietta Roja Pere- 
^rina^ live, or may be found or heard of: 

And whether Mrs. Duplejfts did not at op 
about the time in the information mentioned, 
or at any other, and what tin>e or times, fet 
out from England^ and travel with the late Lord 
Cokrane into Flanders^ Germany and Italy^ or 
any other, and what foreign country ; and 
whether fhe was not then with child by the faid 
late Lord Colerane ; and how long (he remained 
in fuch foreign |countries, before fhe returned 
into England^ or any other of the dominions of 
the crown oi Great Britain; an4 whether fhe was 
not refident at /iix la Chaptlle an4 Bergamo^ 
in the information mentioned ; at the feveral 
%nd refpeftive times therein alfo mentioned \ 
and whether fhe did not write fucb letters from^ 
thence, of fuch refpedive dates as in the infor- 
mation are fet forth ; and whether the faid 
Henrietta Rofa Peregrina is not the illegitimate 
daughter of the faid late Lord Colerane by the 
faid ^x^. Duplejfts : 

And whether her faid daughter was not born 
at Crema in Italy^ or where elfe, out of the 
dominions of the crown of Great Britain^ and 
gt what place by name, and when and at whs^t 

tiineil 
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time ; and whether Mrs. Duplejfis has not con- 
cealed the fame from his majefty and the faid 
Attorney-General ; and whether, the better^^to 
carry on fuch concealment, ftie has not cauied 
the faid Henrietta Rofa Peregrina to be called 
by the name of Harriet Cocks : 

And whether the faid Henrietta Rofa Peregri- 
na was not baptized at Colchejier, as in the in- 
formation is fuggefted ; and whether fuch en- 
try of fuch her baptifm was not made in fuch 
regifter-book, as in the information is fet 
forth ; and whether the faid Rofe Duplejfis has 
not owned or acknowleged to fome, and what 
perfon or perfons, and particularly to the defen- 
dants Payne and Briggs, that the faid Henrietta 
Rofa Peregrina was born at Crema in the infor- 
mation mentioned, or elfewhere out of the 
liegeance of the crown of Great Britain ; and 
to whatever elfe tends to a difcovery whether 
the faid Henrietta Rofa Peregrina is an alien 
born : Mrs. DupleJJts demurs. And for caufe 
of demurrer flieweth : ^ 

CaMcot That as to the feveral matters laft mentioned, 
her demur- his majclly's Attomey-Gcneral, for and on the 
be'/daugh. l^e'^alf of his majefty, may, when a proper 
ter. courfe of proceeding fhall be had to affert his 

majelty's title to the eftates mentioned in the 
information to have been devifed to the faid 
Henrietta Rofa Peregrina^ and fuch title fhall be 
found, (if any fuch title his majefty fliall be 
found to have,) examine her the faid Mrs. 
Dupleffts to prove the fame : And therefore, as 
to thofe matters, the faid Attorney-General, or 
his majefty, are not intitled to have any difco- 
very from her in any other manner. 

The 
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The demurrer was argued by counfel on both 
fides, feveral days in Michaelmas term laft ; and 
was adjourned to this term. Ana on the 1 2th 
day of February^ being the laft day of the term, 
my brethren and I delivered our opinions y^r/- 
atim : And we were unanimoufly of opinion, 
that the demurrer ought to be over-ruled : 

My notes of their arguments are too incorrefk 
to be publifhed. But my argument was to the 
following cffefl: : 

I fliall premife a few things relating to the de- ^eafons 
m urrer of Mrs. DupIeJJis as to herfelf. ritie$ for 

over-oruling 

Firft, That a perfon who hath an immediate ^effis^s^de- 
right, in poffeffion, reverfion or contingency, ot murrer as 
a mere poffibility, may bring a bill in equity. ^'^ ^^'^^*^' 

Secondly, It may be brought for the difcovery 
and recovery of an equitable right, or for the 
difcovery of a mere legal right, in order to 
maintain or defend a proper fuit at law for fuch 
legal right. 

Thirdly, That a defendant is obliged to an- 
fwer every material faft ftatcd in the informa- 
tion : Unlefs it will fubjeft him to feme penal- 
ty or forfeiture ; or unlefs he can plead as a 
purchafcr for a valuable confideration, without 
notice whether the remedy be at law or in 
equity. 

Fourthly, That a demurrer in equity as much 
admits all the fafts ftated in the information, 

as 
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as a demurrer at law does the fafts dated in 
pleadings. • 

Fifthly, That a demurrer in equity mufl: be 
good in the whole, or not at all : For it cannot, 
be good in part, and bad in part, as a plea may 
be ; becaufe a plea is a defence againfl the de- 
. mand in the information. 

I will now confider the caufes of demurrer 
particularly fliewn j but fliall invert the order 
of them, and begin with the third. 

The third caufe of demurrer is. That it doth 
not appear that his majcfty hath any eftate in 
the premiffes in the information mentioned, 
nor can any adl to be done by this court give 
his majefty any eftate therein ; and his majefty 
is not intitled to the afliftance of this court, 
till he hath gained an eftate therein by the ordi- 
nary courfe of law. 

This reafon is true in faft. That his majefty 
does not appear to have any eftate in the pre- 
miffes, and that no act to be done by this court 
can give him any eftate ; for the eftate muft be 
vefted in his majefty by an inquifition upon a 
commiflion out of the court of chancery : But 
it docs not follow, that his majefty is not inti- 
tled to the affiftance of this court before an office 
found ; becaufe this eftate being given to an 
alien, or in truft for an alien, hismajcfty has a 
right -and title to it, though the eftate does not 
aftually veft in him till an office is found. 

Page's 
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Fage^% cafe, $ Co. $2. a. is exprefs. An 
office of intitling vefts the eftate and ppffeffion 
of the land in the King, where he had but a 
right or title before; but the inheritance or 
freehold is not vefted in him till an office 
found. 

Hob. 2^1. An office of intitling, v/hereby 
the King^s title is found ; and before which, 
though the King have a title, yet the land is 
flill the fubjed's. 

And the reafon why the King cannot come 
into pofTelfion without an- office is, that thpre 
muft be a record, according to the commonalty 
of Sadler^ s cafe. 4 Co. 54. b, 

Mr. Attorney and the counfel for the crown 
cited feveral cafes, to fhew that the right or title, 
which the King has antecedent to an office, is 
fufficient to maintain this information. 

Mufgrave againft Parry ^ 2 Vern. 710. A 
child en ventre fa mere may maintain a bill in 
equity. 

Fleming againfl Flemings 19th July 1743, in 
Cane. There the eflate was limited to the late 
bifhbp of Garlijle^ for 99 years, if he fhould 
fo long live ; and then to his fon for 99 years, 
without impeachment of wafle : The bifliop 
furren4ered his interefl to hia fon. And yet 
the heirs at law brought a bill to reftrain 
wafte; and Lord Chancellor granted an in- 
junftion. • 

i 

Mitton 



154 HILARY TERM, 25 Geo. 2. 1752. 

Mitto:i ap;ainft Wareing^ 8th December 1743, 
in Cane. Bill brought by the patron' to prevent 
digging mines in the glebe; and an injunftion 
to (lay vvafte was granted by the mafter of the 
rolls. Rich. Lyford^^ cafe, j i Co. 49- a. b* 

Lyiion againft Robin/on^ 12th December 1744, 
in Cane. William RoBinfon Lytton Efquire, by his 
will, dated 25th OHober 1729, devifed to his 
only fon, ^chn Robinfon Lytton^ and his heii'S 
for ever, all his manors, lands, &^^. upon con- 
dition that his fons ftiould pay the portions due 
to the tcftator's daughteifs, according to his 
marriage-fettlement ; and if his fon fliould not 
attain the age of 2 1 , leaving no iffue, then he 
devifed all his faid manors, lands, <b*c. to his 
daughters, fucceffively in tail-male ; with re- 
mainders : And willed and direfted, that in 
cafe his faid fon fhould attain the age of 21, 
that his eftates in London and other particular 
counties fnould be fold, and the money arifing 
by fale equally divided among his daughters, 
in augmentation of their fortunes : And the 
fhare of any daughter or daughters, to go to 
the furvivors or furvivor. The teftator left a 
fon, and three daughters ; and the fon being 
an infant, application was made on his behalf 
to fell timber ; and a bill was brought by the 
daughters to prevent it : And the queftion was^ 
if their contingent right was fufficient to come' 
into equity ? And Lord Chancellor held, that 
their contingent intereft was fuch as the daugh- 
ters ought not to be deprived of; for they 
might by contingency have t^e eftate : And 
granted an injunction. 

Thefe 
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Thcfe authorities, in my apprehenfion, fliew 
this caufe of demurrer not to be well founded. 

The fecond caufe of demurrer is, that the 
defendant Mrs. Duplejfts is not bound to betray 
her own title ; and that his majefty is not in- 
titled to a difcovery, whether fhe is an alien or- • 
not. 

Borajlon^ cafe, 3 Co. 19. and 4 Leon. 1. 
ihews that the defendant Mrs. Dupleffis took a 
chattel interefl: under Lord Colerane*^ will, till 
one of the events mentioned in the will hap- 
pened ; and that the infant daughter took only 
a future contingent eftate ; and that the inhe- • 
ritance in the mean time defcended to Lord 
Colerane\ heirs at law. But this is agreed by 
the counfel on both fidest 

But the defendant Mrs. DupleJJis^ and the in- 
fant daughter, are both charged by the infor- 
mation to be aliens ; and that charge is upon 
this occafion to be confidered as true : How 
then did the defendant Mrs. Dupleffis take this 
chattel interefl ? She took it and holds it for 
the benefit of the King, though it will not ac- 
tually veil in the King till office found. 

Ariti the cafe put by one of the defendant's 
counfel, is direftly otherwife than he fuppofed 
it: For if a fubjeft and an alien are joint pur- 
chafers of land, and the alien dies, the whole 
land fhall not furviye abfolutely, ^ut fubjeft to 
the King's title ; for upon offi^ie found, the 
King fhall have a moiety. Page\ cafe, 5 Co. 
5a. b. 1 Inji. 186. a. -4 Leon. 83. Which fhew 

tha,t 
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that the alien does not take for his own, but 
the King's bienefjit. ^ 

The reafon why the King fhall have the land 
purchafed by aliens is, that the kingdom may 
not be impoveriflied by them. Aleyn. 14. the 
Kin^ and Holland. 

The cafe pf the Attorney-General ^g2LinR. Sir 
George Sands ^ is reported in Hardres 488. But 
1 have a manufcript copy pf Lord Chief Barori 
•Hale's argument in that cafe ; and becaufe I 
think part of it very pertinent upon this occa* 
fion, 1 will cite it verbatim* 

If an alien be ce/iuy que truji^ at this day, of 
an inheritance, the truft fhall be executed in a 
court of revenue for the King j Holland^ cafe, 
0.1 Car. I. This was in effed agreed. And the 
fcafon is, becaufe the alien had no capacity to 
purchafe for anyone but the King ; and becaufe 
of the infinite inconveniences that might follow, 
by letting in aliens to the poffeffion of our land ; 
I was counfel (he fays) in Holland^ cafe : there 
the King was intitled by prerogative, upon the 
account of the incapacity of the alien to pur- 
chafe ; there, though the King could not have 
the intereft in point of law, and an informa- 
tion of intrufion would not lie, yet by a. bill in 
equity it might have been decreed. 

Having fhewn that an alien can only purchafe 
for the King's benefit, I will now confider whe- 
ther the defendant Mrs. DupleJJts^ ought to difco- 
ver whether {he be an alien, or not. 

I think 
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1 think that flie ought to make the difcovery ; 
and that fhe, by difcovering, cannot lofe what 
£he never had } for (he did not take for her own 
benefit, but the King's : And th^ cafes cited 
upon this head, when properly obfcrved upon, 

warrant this opinion. 

* 

In the cafe of Smith and Read^, Trin. 12 Geo* 
^. in Cane, cited from Bacon s Ab. voL 3. p. 
799, Lord Chancellor held that the defendant 
was not obliged to difcover, whether he was a 
papift or not ; becaufe the difabilities and inca- 
pacities impofed by the flatute of 11 Iff 12 W. 
3. are impofed by way of penalty upon all per- 
fons exercifing that religipn : But his lordfliip 
fays, this is not like the cafe of an alien or 
baftard, who are incapable by the general laws 
of the land to inherit. 

I have a manufcript note of this cafe, from 
the late Mr. Bay ley ; and he mentions it to be 
determined on the igth of March 1736, and 
that the plea was allowed for the reafons already 
given ; but then he reports, that Lord Chancel- 
lor diftinguiftied the cafes of aliens and baftaids 
thus ; that by the common la\Xr, an alien was 
not a perfon capable of purchafing, nor a baf- 
tard of inheriting, and therefore, as fuch per- 
fons have no colour of title, it may be reafon- 
able for them to difcover, whether aliens or baf- 
tard s, or not, 

Harrifon againft Southcote, in Cane. 31 July 
1 75 1. Lord Chancellor held, that though the 
defendants might avail thcmfclves of the fta- 

tute 
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tute 3 Geo. i. for their defence, yet that they 
were not obliged to difcover, whether they 
claimed under a papift, or not. 

I agree both thefe determinations to be per- 
feftly right : But Lord Chancellor himfelf has 
diftinguiflied from the prefent cafe ; and I will 
endeavour to enforce the diftinftion. 

Before the ftatute of 1 1 csf 1 2 PF. 3. A pa- 
pift had as good a natural right to take by pur- 
chafe, as any other fubjeft ; that ftatute has 
laid him under an incapacity to purchafe, and 
is penal : And he (hall not difcover that incapa- 
city ; let thofe who claim to his prejudice prove 
their cafe as they can. 

But this was never the cafe of an alien ; he 
by law could never purchafe for4iis own benefit, 
but only for the benefit of the crown ; and 
therefore he fliall be obliged to difcover what 
belongs to the crown. 

Monnins and Monnins^ 2 Ch. Rep* 68. A 
demurrer to a bill for difcovering, whether the 
defendant was married, held good ; becaufe if 
married fhe forfeited her eftate. 

« 

This is the cafe of a forfeiture, which falls 
within my rule. 



Wrottejly againft. Befidijh^ 3 Peer Williams 

235. daughters under a fettlement, were in- 
titled to portions, pr^tvided that if any daugh- 
ter ihould marry without the confent of her 
mother, then fhe fhould forfeit her portion, and 
it Ihould go over tothc other daughters. The de- 
murrer 
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murrer to the bill was allowed by Lord Talbot : 
But this will admit of the fame anfvver ; that 
it is the cafe of a forfeiture. 

There were other cafes cited for the King. 

The protestor againft Lord Lunilcy^ ILirdr. 
22, An outlaw obliged to difcover his eftatc for 
the benefit of the croun : though he inrilled. 
Nemo tenetur^ feipfiim prodcre. 

Richards and Richards was a cafe of baftar- 
dy, and no demurrer to the difcovcry. 

May againft M^, 26th April i''34, in Cane. 
Bill to perpetuate teftimony, againft the mar- 
riage of Charles May^ fatlier of Bapiijl May ; 
fuggefting that the plaintilT was the rio^ht heir, 
under a limitation in a fettlement, if Charles 
May had no fon. And the bill charged, that 
Charles May was not married till after the birth 
of Bapti/i ; and that he was illegitimate : And 
a private aCl recited, that Charles May was not 
married when Baptift was born. And Charles 
May was examined by the judges and lords : 
And he was afl^ed, whether he was not examin- 
ed by the judges and lords ; and he demurred to 
that queftion j but Lord Talbot over-ruled the 
demurrer. 

Adlington againft Cann and another^ 28th 
^uly 1740, in Cane. Ihis was a bill brought by 
the daughter and heir at law of the teftator, 
charging that the eftate was devifed upon fecret 
trufts to charitable ufes. The defendants plead- 
ed the ftatute of frauds j and that a parol truft 

was 
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was void. But Lord Chancellor was of opini* 
on, that they fliould anfwer. And yet there 
would have been a difability and lofs of the 
eftate, by the mortmain aft 1736, if it had 
jcome out that it had been formally devifed upon 
a truft to charitable ufes. 

Lucas againft Evansy 6th Aug. 1745. Devife 
to the teftator's wife, and if (he marries that 
fhe (hall lofe half of his perfonal eftate \ On de-^^ 
murrer, Lord Chancellor held this was no mat- 
ter of penalty but a mere civil right to have the 
eftate upoli a contingency* And he diftinguifli- 
cd this from the cafe of a marriage without con- 
fent ; for there the perfon who claims (hall not 
have a difcovery. Mr* Attorney apprehended, 
that Lord Chancellor confidered the principal 
cafe as upon a limitation ; and the other as a 
forfeiture, for a breach of the condition* 

The firft caufe of demurrer is, that the title 
of his majefty, if any he hath, is a title at law> 
without any equitable ingredient. 

Mr. Attorney admits it is ; but that is tio 
reafon of itfelf, why his majefty ftiould not 
have a difcovc ry of fach matters as are within 
the defendants knowledge, and will make out 
that title. 

For it is fuggefted in the information, that a 
difcovery is neceflary to enable the crown to 
proceed upon the commiflions which have been 
iflucd under the great leal, and that is fuffici- 
ent. 

The 
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The cafes on this head are innumerable ; but 
I fhall only take notice of one of them, be- 
caufe it was cited. 

Smithies againft Lewis^ i Vern. 39S. It was 
held by Lord Chancellor Jeffreys^ upon a de- 
murrer, that the plaintiff who had recovered 
at law was intitled to a difcovery, whether the 
defendant's eftate was frandulently conveyed to 
truftecs, to prote^ it againft the plaintiff's ex- 
ecution. 

As to the objeftion made by the King's coun- 
fel, that the demurrer is coo general, being to 
every thing that tends to a difcovery of the de- 
fendant's- being an alien, I think that it is well 
enough : becaufe the demurrer being to parti- 
cular queftions mentioned in the information, 
and the information, after enumerating parti- 
culars, alking the queftion generally, the de- 
murrer properly purfues the words of the infor- 
mation : Though I admit, that demurring or 
pleading to what is not anfwered to, is informal ^ 

and bad ; becaufe the court muft look through 
the bill and anfwer to pick it out, which would 
be endlefs. 



The demurrer » to the relief is, as to what 
feeks to have the title of his majefty to the 
cftates, annuity or rent-charge, in the infor- 
mation mentioned, tried at law ; or that feeks 
to have the poffcflion of the real eftate or chat- 
tels real of the late Lord Colerane delivered to 
his majefty, with all the deeds, evidences and 
writings thereto belonging. 

^ I think that there muft be an office found, by 
virtue of a commiffion under the great feal, and 

M that 
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that^ this court cannot difpenfe with it, by di- 
refting his majefty's title to be tried iu any 
other manner ; nor do I fee that we can dif- 
pofe of the poffeffion or deeds till an office is 
found for the King : For it is that which vefts 
the eftate in his majefty ; and the pofleflion 
and deeds muft follow the eftate, as the ihadow 
does the fubftance. But ftill this demurrer 
muft be over-ruled ; for being bad in part, it 
is fo in the whole* 

A cafe ci- As to thc dcmurrcr to the difcovery of the 

port"of"^ infant's being an alien, Mrs. DupleJ/is's counfel 

Mrs. Du- infifted that it ought tto be allowed, becaufe fhc 

niu^rtr* as "^^^t bc a witucfs upon a proper proceeding* 

to her And cited the cafe of Vernon and Airy^ 16th 

ciaughter. jsfQ^^fj^f^'^y. 1737, in Canc. The defendant was 

no way concerned in intereft, but had feveral 
letters of a material defendant in ^his hands, 
X wrote to his teftator : He demurred to the dif- 
covering and producing the letters. And the 
demurrer was allowed, and rightly ; becaufe 
he was not concerned in intereft. 

Keafons for But there fccms to me to be no colour for 
over-ruling jjjjg caufc of dcmurrcr iu the prefent cafe ; be- 
rerasTo""^' caufc Mxs. ^fj^plejfts took au intereft by Lord 
her daugii- Colerane^ will ; and flie is charged with having 
entered upon Lord Colerane*s. eddies j and with 
receiving the rents and profits, for which fhe 
was to be accountable to thc infaht at a i or 
marriage j and may, eventually, be account- 
able to the King for them. 

But as to fome of the queftions which the 
defendant Mrs. Dupleffis has here demurred tp, 
I think that ftie ought not to anfwer them ; as 

whether 
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whether (he was not with child by Lord Colerane^ 
and whether the other defendant Henrietta Rofa 
Peregrina Hare is not the illegitimate daughter 
of Lord Colerane by her ; for the difcovery of 
thefe matters, might fubjcd her criminally to 
ecclefiaftical cenfures. 

However, as the demurrer relating to the 
daughter is bad in part, it is fo in the whole, 
and muft be over-ruled. And accordingly, 
the demurrer to the different parts of the infor- 
mation was over-ruled by the whole court. 

, Mrs. Duplejfu^ appealed from this order for 
ov€r-ruling her demurrer, to the Houfe of 
Lords ; and their Lordihips, after hearin|^ 
counfel on both fides, put the following quei- 
tion to the judges prefent, on Tuefday the 1 3th 
day of March 1753. ' 

Whether the legal difability of an alien to 
hold lands, was a penalty or a forfeiture ? 

Lord Chief Juftice Willes^ having conferred • 
with Mr. Juftice Wright^ the other judge pre- 
fent, delivered their opinion, that the legal / 
difability of an alien to hold lands, was not a 
penalty or a forfeiture. • '^* 

He faid, that a penalty or a forfeiture was 
inflided for fome att or neglefl:, in contempt 
of the law ; but that the difability of an alien 
to hold lands arofe from the policy of the law, 
without any fuch act or negled : And compared 
it to the incapacity of an infant or feme-covert 
to grant. And faid, that there was no diffe- 
rence in refpciSt of the incapacity, whether it 
was in the grantor or grantee. 

M 2 Lord 
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Lord Chancellor concurred with the judges : 
And declared his opinion, upon the demurrer 
as to Mrs. Dupleffis herfelf j that the crown 
had a right to a difcovery, whether Mrs. Du* 
pleffis was an alien or not : That it was not a 
prerogative right, but the faqie right that every 
iubjeft had to a difcovery ; either to -fupply 
evidence, or to prevent expence and delay in 
procuring evidence ; which would be infinite in 
the prefent cafe, if commiilions were to be fent 
abroad, to examine witneiTes relating to her 
birth, &f^. 

And as to the demurrer relating to the 
daughter, his lordfhip faid, that Mrs. Duplejfts 
had an uncertain chattel intereft; which^ ac- 
cording to BoraJion*s cafe, 3 G. 1 9. was to de- 
termine on the infant's death, or age of 21 
years or marriage ; that this was a truft, for fhe 
is to account to the infant, if fhe lives to 21 
or to be married : And that this might be a 
trufl, eventually, either for the heirs at law, 
• the infant, or the King : For if fhe died before 
21 or marriage, it would be a truft for the 
heirs at law ; and if fhe lived to 2 1 or marri- 
age, and was an alien, it would be a trufl for 
the King. So that a court of equity might ap- 
point a receiver, and take care that the rents 
and profits were not embezzled, but fecured 
to the perfons who fhould in the event be in- 
titled. And to this end Ihe ought to difcover, 
, whether her daughter is an alien or not. And 
was therefore of opinion, that the order of the 
Court of Exchequer was right, and ought to 
be affirmed. . And it was accordingly affirmed. 

Hilary 
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The King again/i John Dibbens. 

TH E defendant was conviftcd on the fta- The court 
tute 1 fT. SsfM. r. 18./. 18. at the quar- *>y «^« p«- 
ter feffions for the county of Somerfet^ for mak- dffchar^7 
ing a difturbancc in a church during the time penalty fix. 
of divine fervice ; whereby he was to fufFer the [utejas*" 
pain Or penalty of 20/. to nis maiefty's ufe. ^eii as a 

^ ^ i ^ J finefetby 

Mr. Gapper moved, the laft term, to difchargc mem of a 
this penalty; upon an affidavit of the defen- *^°""^- 
dant's being out of his fenfes, and of his ina- 
bility to pay it. And it appeared that he had 
lain in gaol above two years. But this being a ^ 

certain fixed fine by ftatute, I and my brothers 
Legge and Smythe had at firft fome doubt of oer 
power; but, on confidcring the privy feal, i ' 

Geo. 2. which empowers the barons to com- 
pound or difchargc all forfeitures of recogni- 
zances, penalties, fines, ilTues, amerciaments, 
and other fums of the nature of recognizances, 
fines, ifiues and amerciaments, whereby the 
fubjeds are chargeable to his majefty, we were 
of opinion that the privy feal extended to this 

cafe. 
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cafe. And I cited a precedent from the treafu- 
rer's remembrancer's office, of the 21 ft of No* 
vember^ 6W. & M. where, upon a motion to 
compound a fine fct on an oflfcnder, the court 
ordered precedents to be fearched, ^ whether 
fines judicially fet had been compounded : And 
on the 5 th of February following, the defen- 
dant was admitted to compound. And this was 
thought a very ftrong cafe in favour of the 
prefent defendant : Becaufe when a court of 
juftice has fet a certain fine for an offence, the 
offender is by the judgment as liable to be im- 
prifoned for the nonpayment of it, as when the 
penalty adjudged is fixed by ftatute ; and there 
is the fame reafon that the fubjeft fhould be 
relieved in the one cafe, as the other. And 
fince the 'words of the privy feal were large 
enough to include the prefent cafe, the court 
difcharged the penalty, and ordered a Uteres e 
Prifona for the defendant's relief. 

See the aft 4 Ceo* 3. c. 10. for the more eafy 
difcharge of recognizances eftreatcd into this 
court. 



Eafter 
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The King again/l the inhabitants of the Artil- 
lery Ground in Tower Divifion, and Thomas 

Bray, Efquire. 

) 

IN the account of Sir Robert Baylies ^ re- The collect 
ceiver of the duties on houfes for the coun- '^l^^^^*** 
ty of MiddlefeXy two fuperg were fet on the in- duty 



are 



habitants or coUeftors of the Artillery Ground ^"^^ VI" 
in Tower Divijion^ for the year 1738 ; one for for what 
59/. Qj. and the other for 31/. 15/. forfo much ^I'^y '■^'p®*^- 
money received and detained in their hands, oncelUbt^t 
account of the duty on houfes. not ^^^ '^^ 

' deficiency 

of esich 

And both the inhabitants and Mr. £r^/, other. 
one of the coUedors, have obtained feveral oN 
ders to fhew caufe, why the fupers fhould not 
be difcharged, and procefs ftayed. 

The cafe, by the affidavits of Mr. Bray and 
Henry Davis^ appears to be. That Mr. William 
Batchellor and Mr. Bray were appointed collec- 
tors of thefc duties for the year 1738 ; that 
the collcfting book was delivered by William 
Batchellor to Henry Davis, (from whence it is 

to 
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to be prefumed that the commiffioners deliver- 
ed the book to Batcbellor ;) that Davis collefted 
the money, and paid it to Baichellor^ except 
3/. or thereabouts, which he was ready to de- 
liver to Mr. Bray^ with the coUeOing book. 

And the queftion is, Whether the inhabitants 
are (or Mr. Bray, as a joint officer and ac- 
countant, is^ anfwerable for this deficiency of 
Mr. Batcbellor ? 

• 

This queftion depends upon the conftruftion 

of the acls of parliament which create thefe 
duties and appoint the colleftors of them ; the 
material claufes whereof relating to this quef- 
tion, it will be neceffary to ftate. 

By the aft 7 &f 8 FT. 3. c. 18./ 4. It is 
cnadcd, That the affeffors fhall return the 
names of two or more able and fufficient per- 
fons, within the bounds or limits of thofe pa- 
rifhes or places where they Iball be afleffors re- 
fpeftively, to be colleftors of the feveral rates 
and duties granted to his majefty ; for whofe 
payment unto the receiver-general or his de- 
puty, of fuch money as they (hall be charged 
wichal, the parifli or place by whom ttiey are fd 
employed fhall be anfwerable. 

By feil. 5, The commiffioners are to iflue 
their warrants for coUefting the duties, as they 
become payable ; . of all which the colleftors 
are required to make demand of the parties 
chargeable therewith, within ten days after 
they become payable; and upon payment 
thereof, to give acquittances under their hands 

unto 
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unto the feveral perfons who fhall pay the fame : 
And fuch acquittances (hall be a full and perfed 
difcharge againft his majefty, to every perfon 
who ihall pay the fame. Colle£tors are to pay, 
within twenty days after receipt, to the recei- 
ver-general, or his deputy. The commif- 
fioners, in default of payment, are to levy by 
warrant under the hands and feals of two or 
mure of them, upon the colleftors, by diftrefs 
and fale of his or their goods and chattels, 
fuch fum and fums of money as he bath re- 
ceived, or as ought by him to have been paid, 
and is not paid by reafon of his failure in doing 
his duty. 

Byyj{7. y. If perfons charged refufe to pay 
thefe duties, it fhall be lawful for the officer 
or~colledor to diflrain. 

« ^ • 

By fed. 9. Two or more juftices are to in- 
quire into the number of windows, and to en- 
large or abate the afleffment, and (ign the fame ; 
and fhall likewife n<!)minate and appoint two of 
the perfons named in the faid certificate or af- 
fcffmcnt to be colledors for the refpeftive divi- 
fions and places for which they were fo prefent- 
ed ; and ftiall deliver, or caufe to be delivered, 
fuch afTefTment fo by them allowed of, unto the 
refpedlive perfons by them nominated to be col- 
ledors for the year cnfuing ; who are hereby 
flridly injoincd and required, to colled and 
pay the feveral rates and duties fo rated and 
aflefled, and to give acquittances, according to 
the diredions herein before contained for and 
touching the coUedors of the duties* 

By 
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^ By/e^l. 14. If any colkaor fliall ncglea to 
pay, the commiflioners are to fcize his perfoU 
and eftate, and to fell the eftate fo feized. 

The aft 6 Geo. i. r. 21./. 61. recites the zQt 
7 FT. 3. c. 18. and the 9th fcftion of the 8 $5* 9 
W. 3. and that it is found by experience, that 
in fome places the coUedors do name infolvent 
perfons to fucceed them, who run away and 
leave a debt on the parifh or place j which, be- 
ing anfwerable for the coUeftors, is often vexed 
with procefs, without having any power, as. the 
law now ftands, to raife the arrears fo incurred, 
by a re-affeffment : For remedy whereof, be it 
enadled, that from and after the firft of Augu/i 
1720, the faid juftices of the peace, who are 
commifTioners for the faid duties, or any three 
or more of them, fhall and may,, within their 
refpeftive limits, appoint two fuch perfons as 
they fhall think able and refponfible, to be col- 
ledors within the faid pariflies and places, or 
any of them, of the faid duties on houfes^ 
from time to time, (whether their names be or 
be not prefented by the preceding colleftors as 
aforefaid ;) and in cafe there fhall be any anrear 
of the faid duties on houfes, by reafon of the 
failure of any fuch colleftor or coHeftors: as 
aforefaid, for which any parifh or place fhall be 
anfwerable, it fhall and may be lai^l^fulto and 
for any three or more juftices of the peace, 
being commiflioners for the faid duties on 
houfes, to caufe fuch arrear to be re-alTeficd 
within the fame parifh or place refpeftively, on 
all fuch houfes as are liable to the payment of 
the faid duties on houfes and to caufe the fame 

to 
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to be raifed ; and (for default of payment) to 
be levied by fuch ways and means as the 
duties on houfes are to be raifed and levied in 
fuch pari(hes and places refpeSively, and to 
caufe the money fo raifed or levied to be paid 
lo the receiver-general of the faid duties, or 
into the exchequer, for the refpe£tive ufes and 
purpofcs whereunto fuch arrears (if they had 
been duly paid by the faid coUeftors) are ap- 
propriated and appointed,' by the feveral afts of 
parliament in that behalf : Any law or ftatute 
Wharfoevcr to the contrary snot withftanding, 

' But it is objcfted, on the part of the crown 
find the inhabitants of the Artillery Ground^ 
That Mr. Bray is to be confidered as a joint 
accountant to the crown with Mr* Batchellor^ 
and therefore liable to make good his defici- 
ency. And to prove this, the cafe of Gill and 
the j^ftomey-General^ Hardr. 314. is cited j 
where it was held that if there are joint ac- 
countants, each is liable for the whole in the 
King's- cafe, though hot received by himfelf j 
but that the law is otherwife in the cafe of com- 
mon perfons ! As in the cafe of joint executors, 
tione is anfwcrable for more than comes to his 
hands feverally. But yet in that cafe, if by 
agreement among themfelves one be to receive 
and inter-meddle with fuch a part, another with 
fuch a part, each of them will be chargeable 
for the whole j becaufe the receipts of each are 
purfuant to an agreement made between both. 

Lord Hale and the court were confidering 
the cafe of j6int accountants^ where they be- 
come ft) by their own voluntary ads, and there- 
by engage for the condud of each other j and 

if 
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if they were not to be anfwerable for cacfi 
other's receipts the crown would be remedilefs : 
But here an ofEce is impofed upon the coUec-* 
tors, under a penalty ; and if they are not an- 
fwerable for each other's deficiency the crown 
is fafe, for the parifh or diftrifl; is exprefsly 
made liable for the deficiency of the coUed:ors. 

By the 5th feftion of the aft, .7 & 8 W. 3. 
coUedors are to make demand ; and, on pay* 
ment, to give acquittances^ which fiiall be a 
difcharge. This fecms to import, that the col- 
ledors were to join in all ads, and if it were 
fo, it would be like the cafe of truftees, who 
are not anfwerable for each other's receipts, 
becaufe they muil join in the execution of their 
^ truft. But by the latter part of this fedion, 
there is a remedy given, by diftrefs and fale of 
the goods of the particular coUedor not paying 
what he has received ; and this is enforced by 
fedion r4* And fo they are confidered, not as 
joint colledors, but like executors; who 
(though they may ad Separately) are i^ot an- 
fwerable for more than comes to their rcfpec- 
tive hands, unlefs they join in receipts or other 
ads, and it cannot be known what part of the 
affets each executor received ; in which cafe 
each of them will be chargeable with the whole 
affets. And this difference between truftees and 
executors is taken in Fellowes againft Mitchell 
and Owen, 2 Vern. 5 1 5, and in Churchill ^gzintt 
Lady Hstbfony i P. Williams 24 1 • 

But in this cafe Mr. Bray has not aded or gi- 
ven any receipt j nor will his negled.to ad be 
fufEcient to charge him, as it does not appear 
that any afleifment was delivered or tendered to 

him. 
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him, though it is cxprcfsly required by the 9th 
fefbion of the ad, till all the money had been 
colleded but about three pounds. 

And this conftruftion ought the rather to 
prevail in favour of Mr, Bray ; for otherwife 
(as his counfel objeded) it would be in the pow- 
er of the commiffioners to join a beggar as a 
colledor to a man in good circumftances, and 
to fubjed him to the deficiency of the beggar. 

It was then objeded by the counfel for the 
inhabitants of the Artillery -Groundy that by the 
6 Geo. I. the re-afleffment is to be on all houfes 
liable to the duties ; and fo perfons who have 
come into the liberty fince the afleflfment will be 
liable to make good 2l deficiency which incurred 
by the infolvency of a coUedor before they had 
any concern in the parifh } which would be a 
great hardfhip upon them. But the anfwer is, 
that if it be a hardfhip, it is a hardfhip which 
the ad has laid upon them ; and it would have 
been impradicable to have raifcd the deficiency 
otherwife : But the chance of removing out of 
a liberty where there is a deficiency, is equal to 
that of removing into a liberty where there is a 
deficiency j and fo the hardfhip (if any) is quite 
accidental. 

But. we have been attended with two prece- 
dents that are in point ; but one only on debate. 

The cafe of Bowers Churchy 2d May 1749, 
in the King's remembrancer's office, was — 
That he and Samuel Angel were appointed col- 
ledors for the duties upon windows for the ward 

of 




174 ' EAStER TERM, ay 020.2.1754. 

of Charing-Crofs^ in thfi parifli of St. Martin in 
the Fields^ within the liberty of Wejimin/iery 
for the year 1 746 j and that Angel folely a6ke4 
as coUeftor in the ward ; and that Bowers 
Churchy declining to afl: as eolleflorj never did 
collet any money within the pariih, on account 
of the duty ; notwithftanding which, the fum 
of J 6c/. 6s* had been returned infuper on> the 
faid Bowers Church and Angela as colle£kor$ of 
the ward of Charing-Crofsy in the account of 
Sir John Bo/worthy receiver of the duties* An 
order to fliew caufe, why the infuper (hould not 
be difcharged againfl Bowers Churcbj and alt 
procefs flayed thereon, was made abfolutc, on 
affidavit of fervice: So this piSkd fub filentio. 

30th May »749- The cafe of Samuel Mmday 
and Henry FhilipSy in the King's remembran- 
cer's office, \^s thus ; That Monday and Phil* 
lipSy together with Perrin^ othcrwife Parran 
Martin^ were appointed coUedtors for the rates 
and duties upon houfes, for Rupert-Street and 
King-Street wards, in the parifh of St. yarned 
Wejiminjiery for the year 1746 ; but that no 
book or books was or were delivered to Monday 
or Philips to collect the faid duties, nor did they 
or either of them receive any part of the duties^ 
nor fign any receipt for the fame, till after Mar^ 
tiny who was the only colledtor who had receiv- 
ed any of the faid duties, had abfconded ; and 
thereupon Monday accepted the book to colledt 
the refidue of the faid taxes for Rupert-Street 
ward, and coUeQed 6/. 15^. 6d. and Phillips 
accepted the book to colled the refidue of the 
taxes for King-Street ward, and coUcded 9/. Ss. 

That 
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That a warrant being iffued againft Martin^ he 
paid Monday* ^nd Phillips a 00/. in part of the 
money collcflcd by him ; which fums of 200/. 
6L i^s. 6d. and 9/. 8j. Monday and Philips 
paid to the receiver-general of the faid dut^s, 
for the year 1746: Notwithftanding which, 
47A 1 5^. 6d. hath been returned jinfuper on the 
faid Samuel Monday y or colleftor in the ward of 
Rupert-Street^ and the fum of 104/. igj. hath 
been returned infuper on -Henry Phillips , as col- 
leftor in the ward of King-Street, iii the ac- 
count of the receiver-general, and procefs of 
Di/lringas hath iffued. it was ordered that Mr* 
Attorney* General fhould ftiew caufe, why the 
infupers fhould not be difcharged againft the 
faid Monday and Phillips, and all procefs ftayed 
thereon. And* in Michaelmas term following, 
on hearing Mr. Attorney-General for the 
crown, and Mr. Starkie for the inhabitants, 
and the late Mr. Ford and Mr. Evans for Mo/z- 
day and Philips^ the order was made abfolute. 
And this is. a cafe determined upon debate. 

The order, in the principal Cafe, was made 
abfolute for difcharging the fupers, and flaying 
procefs againfl Mr. Bray ; but the fupers and 
procefs were continued againfl the inhabitants 
of the Artillery-Ground, for levying the feveral 
fums fet upon them by the faid fupers. 



Iriniiy 
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^ The Eling again/i Buchanaii and Hamilton. 

Where the A N cxtcnt iffucd againft the defendants ; 
qualhtn* XX. ^^ which an inquifition was taken, and 
\ extent and goods, ^c. Were fcized into his majefty's 
w^lTgrant"; h^nds. 1 hey became bankrupts- But after- 
new extent wards it was difcovercd, that there were fome 
mcr*tcftcr ^'oths in the hands of a packer, belonging to 
them. And Mr. Perrott, on an affidavit of 
this fad, moved to quafh the extent, and in- 
quifition; and to have a pew extent, of the 
fame tefte as the former, in order to find and 
fcize thefe cloths : And obtained an order to 
(hew caufe, upon notice to the packer and the 
aifignees of bankrupts ; which was made abfo- 
lute, upon an affidavit of fervice, on 13th of 

y^'y 1 754- 
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The King again/l James Jetherell. 

TH E -defendant Jetherell^ being indebted The fhenff 
to James Harknefs Efquire, receiver-ge-l^p^lJlfjl. 
neral of the county of Cambridge^ in the fum age. by the 
of 859/. an extent in aid iffued againft him^^^"'®^ 
for the fame, on the 23d of January 1755, di- where he 
refted to the fheriflf of the county of Hunting- ^^^"13" 
don ; and by virtue of an inquifition taken makes fei- 
thereon, he took an^ feized feveral goods into ^"""^^ "?°" 
his majefty's hands, which were appraifed at aid, and 
2000/. and upwards. ^^"^ p''°^*^" 

* cutors re- 

ceive the 

The defendant Jetherell^ being likewife in- ^^^p^y ^^^ 
dcbted to Henry Southwell Efquire, rcccivcr-ge- extents if- 
ncral of the county of Huntingdon, in the fum ^^^^ f'^o"* 
of 500/. another extent in aid-^ifiued againft 
him for the fame, on the 27th of January 
aforefaid, direded to the faid fheriff" of the 
county of Huntingdon ; and by virtue of ano- 
ther inquifition taken thereon, he took and 
feized the fame goods, which were appraifed at 
2000/. and upwards, as aforefaid. 

N -The 
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The feizures were made at different times, 
and in four different towns in the faid county ; 
and after the proceedings before mentioned, 
the feveral fums of 859/. and 500/. were paid 
by the affignees under a commiffion of bank- 
ruptcy again/l the defendant Jetherell^ to Mr* 
Thomas yohnforij under-lheriff of the faid coun- 
ty of Huntingdon ; who paid over the faid SsgL 
to the faid james Harknefsy and the faid 500/. 
to the hid*Henry Southwell. 

That Mr. Harknefs and Mr* Southwell had 
not paid Mr. John/on poundage, or his cofls 
and charges in executing the extents, accord- 
ing to their agreements. 

Mr. Perrott therefore moved, the laft term, 
that Mr. Harknefs and Mr. Southwell might re- 
fpeftivcly pay Mr. johnfon poundage on the 
faid extents, and his cofts and charges relating 
thereto, and his cofts o^ this application ; and 
that it -migUt be referred to the deputy-remem- 
brancer, to fettle the fame : Which, upon 
reading the affidavits of the faid Mr. yohnfon^ 
and the faid extents, inquifitions. and agree- 
ments, was accordingly ordered, unlefs caufe, 
the firft day of this term. 

Mr. Starkie (hewed caufe, for Mr. Harknefs 
and Mr. Southwell^ againft the order j and 
made feveral queftions. 

Firft, Whether the ffieriff was intitled to any 

poundage at all ? And he infifted that the fta- 

tute 29 Eliz* c. 4. only related to private exe- 

cutions ; and by the ftatute 3 Geo. 1. c. \S*f* 

, 3. Sheriffs who levy the King's debts are to 

have 



HILARY TERM, 30 Geo. 2. 1757. 179 

have an allowance of poundage, upon their 
accounts ; but this does not extend to extents 
in aid, for here no account is to be paffed. 

Secondly, Suppofmg the fheriff intitled to 
poundage, whether he was intitled to the wjiole 
poundage, or only to a proportionable part of 
it ; as he went out of office before a venditioni 
exponas coufd have iffued, by the courfe of the 
court ? And he infiftcd, that if the debts for 
which the extents iffued had not been paid, 
the goods muft have been fold under a vendi-^ 
iioni exponas^ and the new (heriff, by the 9th 
fedion of the ftatute, would have -been intitled 
to a proportionable part of the poundage. 

Thirdly, Whether poundage could have been 
retained ? And he infifted it could not, unlefs 
there had been an a£tual levy : And cited the 
King and Bur r ell ^ Bunbury 305. 

Fourthly, Whether this was a matter pro- 
per to be determined on a motion ; And he in- 
fifted it was not ; and that the fheriff ought to 
be left to his remedy, by aftion or otherwife, 
for his poundage. 

Fifthly, Whether the fheriff is intitled to, any 
fatisfadtion for cofts and charges, beyond his 
poundage ? And he infifted that he was not. 

But it was anfvvered by Mr. Perrotty and re- 
folved by myfelf,' brothers Legge and Adamsy 
in the abfence of brother Smythe^ as to the 
firft queftion — That the fubjeft who makes ufe 

N 2 of 
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of the King's prerogative ought not to be in a 
better condition than his majefty himfelf would 
be ; that the fheriflf has done every thing in his 
power for the benefit of Mr. Harknefs and Mr. 
Soutbwellj by executing their extents; that 
they have had the fruit of their extents : And 
the money paid to them refpe£iively may be 
confidered as levied or colleded, within the 
very words of the third fedion of the ftatute ; 
Sir Daniel Norton* % cafe. Lane 74. And as to 
the words, that the fheriff fhall have his allow- 
ance upon his account 4 that is only directory, 
where he Kas not received poundage before, and 
is to fecure it more efFeftually ; and it would be 
a ftrange conftru£lion, that what was intended 
to fecure fhould deftroy the right to poundage : 
And therefore the natural conflrudion is, that 
if the fheriff Ihould have dilburfed more for the 
crown than he had received, he (hould be al- 
lowed poundage upon his account. And the 
cafe of the King and Burrell is exprefs, that the 
IherifF mciy retain poiiandage, without waiting 
for the allowance of it upon his account : And 
fo it v/as hdd in the cafe of the King and White- 
heady Eqfter 1751, upon an extent in aid of 
Mr. Burroughs^ coflcftor of the cuftoms at 
BriJioL 

As to tlie fecond queftion — We held that the 
flierifF was intitled to the whole poundage ; be- 
caufe the poundage, by t^e 9th fcaion of the 
ftatute, is only to be proportioned where the 
feizure is by one fheriff, and the goods fold by 
another ; but here the whole money is colieded 
and paid to the profecutors of the extents, by 
one and the lame fheriff. 

The 
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The third queftion, Whether the flieriflF may 
retain poundage ? depends upon his right to it ; 
and is confequential, upon the determination 
of the two former queftions in his favour. 

The fourth queftion is not new ; for in for- 
mer cafes we have held the right to poundage 
proper to be determined on a motion. 

As to the fifth queftion, it depends upon the 
14th fet^ion of the ftatute ; and we thought the 
fherifF, in the prefent cafe, intitled to no allow- 
ance beyond poundage* 

We therefore made the order abfolute for 
poundage ; but difcharged it as to the cofts and 
charges relating to the extents, and the cofts of 
this application. 



Hilary 
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Attorney- General againji Roger Hines. 

An infor- 'T^ H E information charged, that the defen- 

Ihu'cou« ^ ^^^^ between the firft day of March 
upon the 1750, and the day of exhibiting of the infor- 
car^a.c* "^^^^on, in Mtchaelmas ttxm then laft, (to wit) 
32. for lay. at Rat cHff ivi the county of Middle fex^ within 
icn "Irn^on ^^^ port of Londofi^ did load or lay on board, 
board a or caufe to be loaden or laid on board, in a cer- 
veiTei for ^^\^ {j^jp qj. other veflel to the Attorney-General 

on, may be unknown, onc thoufand and fixty pounds 
laid In any vFcight of yam, made of wool of the growth 
becaufe'theof Great Britain or the dominion of Wales^ to 
*^^^"5^'* the intent or purpofe to export, tranfport, 
and thcil* carry or convey the faid yarn made of wool, or 
are none- to caufe thc fame to bc cxDorted, tranfported, 

gative . , 1 • * 1 

words in camcd or conveyed, mto parts or places out 
the ftatute. of the kingdoms of Great Britain and Ireland^ 
the dominion of Wales, town of Berwick upon 
Tweedy' 2ind the ifles of Jer/ey and Gi^rn/ey, 
with Sarke and Jlderney, contrary to the form 
of the ftatute in that cafe made and provided : 
Wherefore his majefty's faid Attorney-General, 
on behalf of his faid majefty, prayed the confu 
deration of the court in the premiffes ; and 

that 
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that the faid defendant might, for the offence 
aforefaid, forfeit the fum of one hundred and 
fifty-nine pounds eighteen (hillings, of lawful 
money of Great Britain ; being three fhillings 
for every pound weight of the faid yarn made 
of wool fo loaden or laid on board, or caufed 
to be loaden or laid on board the faid (hip or 
other vcffel as aforefaid, contrary to the form 
of the ftatute aforefaid. 

The defendant pleaded not guilty. And 
iffue being joined, it apptared upon the trial, 
that the offence was committed in E/fex^ and ^ 
that the defendant was not apprehended or ar- 
retted in Middle/ex ; and the information being 
grounded upon the ftatute 12 Carp 2, c* 32. it 
was objedcd by the defendant's counfel,' that 
the offence could only be enquired of and tried 
in the county where it was committed, or 
where the offender was apprehended or arrett- 
ed ; and that there ought to be a verdift for the 
defendant : But the faft being fully proved, 
there was a verdiQ: for the King, and this point 
referved for the opinion of the court. , 

Mr. Starkie moved the courts the latt term, 
to fet afide the verdift, and for a new trial ; 
and infifted that this was a cafe within the 
equity of the ftatute 21 Ja. i. f. 4. according 
to Lord Chief Juftice Holt*s private opinion, 
in Hicks's cafe, i Salk. 373. And that by the 
ift and 2d feSions of it, all informations for 
offences to be committed againtt any penal tta- 
tute are to be laid in the county where commit- 
ted, and not elfewhere ; and if not fo proved, 
there (hall be a verdi£t for the defendant. 

Sefl. 
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Sefl. 5. Provifo, That it fhall not extend to 
any information or adion, for tranfporting 
wool, woolfells, or leather ; but that fuch of- 
fence may be laid in any county, at the plea- 
fure of the informer. 

r 

He obferved, that this provifo would not in- 
clude the prefent information for laying woollen 
yarn on board a (hip or veffel with intent to 
tranfport it ; for here no tranfporiation of wool 
is alledged ; and woollen yarn is wool partly 
manufadured, and a different thing from raw 
wool. 

He then ftated the 3d and 5th feftions of the 
flatutc 12 Car. a. c. 32. 

Sed. 3. Difpofes of penalties and forfeitures, 
one . moiety to the King, and the other to him 
that fhall fue for the fame, by aftion of debt, 
bill, plaint or information, in any of his ma- 
jefty*^ courts of record, or before the juftices 
of aflize, or in the general quarter fej3[ions of 
the peace ; in which fuit no effoin, protedion, 
or wager of law, {hall be allowed. 

Sed. 5* That every offence that (hall be done 
or committed contrary to this ad:, (hall and may 
be enquired of and heard, examined, tried and 
detertnined, in the county where fuch wool, 
woolfells, mortlings, fhortlings, yarn made of 
wool, woolflocks, SsJ'r. refpeftively, fhall be fo 
packed, loaden or laid on board as aforefaid, 
or elfe where fuch offenders Ihall happen to be 
apprehended or arrefted for fuch offence, in 
fuch manner and form, and to fuch effed, to 

all 
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all intents and purpofes, as if the fame offence 
had been wholly and all together done and com- 
mitted at and in fuch county. 

He then objeded. That this is a new offence, 
and the manner of proceeding directed by the 
flatute which creates it ; and though here are 
only affirmative words, yet this offence is made 
local, to be tried in the county where commit- 
ted, or where the party was apprehended. 

He took the difference between cafes where 
there is an antecedent offence, and a fubfequent 
ilatute direds the manner of proceeding ; and 
where a new offence is created, and the manner 
of proceeding is direded by one and the fame 
ftatute : In the former cafe negative words are 
neceffary to make the offence local, in the latter 
they are not. # 

And he cited Stradlingh cafe. Plow. Com. 
ao6. and Dr. FoJler^% cafe, 11 Co* 59, 64. on 
the ftatute of 31 F,d. 3. of writs^ of error 
brought upon judgments in this court, that the 
power of the Lord treafurer and judges appoint- 
ed by the King^s (fommiffion is taken away by 
the authority given to the Lord Chancellor and 
Lord Treafurer to examine the errors in thofe 
judgments ; and yet there are only affirmative 
words : And the reafon is. That the defignation 
of thefc two great officers is exclufive of others, 
in this ftatute introduftive of a new law. 

So in the cafe there mentioned, upon the fta- 
tute 27 H. 8. c. 7. a grant of lands within the 

furvey 
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fufvey of the court of augmentations mufl be 
under the feal of that court ; and a grant under 
the great fcal is void. 

And to enforce his bbjedion, he infifted that 
the authority given to try in the county where 
the offence was committed, or the party appre- 
hended or arrefted, would be nugatory and 
could have no effeft, unlefs the court fhould 
put the conftruftion upon thefe words which be 
contended for. 

Mr. Attorney-General, contra. 

This is an information for an offence againft 
a ftatute, and it is tranfitory in its own nature, 
and may be laid in any county, at the eleftion 
of the crown. 

And in anfwer to Lord Chief Juftice Holt\ 
private opinion in Hicks's cafe, he cited the King 
againft Gaul, 1 Salk. 372. i Lord Raym, 370. 
and Hicksh cafe, i Salk. -^73. and Harris againft 
, Reyney^ Eajier 1734. B. R. where the judges 
agreed that the ftatute 21 yac. i. did not ex- 
tend to any offences created fince the making of 
it ; and the reafon of it is, Ihat the preamble 
fpeaks of offences againft divers and fundry pe- 
nal laws and ftatutes of the realm ; and the 
enafting claufe for or concerning offences com- 
mitted or to be committed againft any penal 
ftatute, muft relate to a ftatute in being, for 
there can be no offence againft ^ ftatute which 
(Joes not exift. 

He 
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He admitted, that affirmative ftatutes, intro- 
duftive of new laws, might in fome cajes im- 
ply a negative : But he infifted that that rule of 
conftrudlion was not applicable to the cafe of 
the crown ; for if, according to Lord Coke^^ 
opinion, 4 Inji. 172. thf King is bound by 2'c 
Jac. becaufe he is named, it will follow that he 
is not bound where he is not named. ^ 

He cited the Attorney^General againfl: Browfcy 
Bunbury 236. 

He faid, that a colleftion of precedents had 
been made for tranfporting wool ; that 388 
were . laid in Middle/ex^ and only 1 5 in other 
counties. 

- Mr. Solicitor ^General. 

In anfwer to Stradling^s cafe, in Plowd. Com^ 
206. faid the greateft abfurdity would have 
been introduced by the ftatute of 31 Ed. 3. 
giving power to the Lord Chancellor and Lord 
Treafurer to examine the errors in^udgments 
in this court, if the former jurifdidibn had not 
been taken ^way. 

He infifted that the authority given by the 
5th fedion of 12 Car. 2. to try in the county 
where the offence was committed, or the party 
apprehended or arretted, was not nugatory, 
but neceflfary, to give jufticcs of affize and at 
the quarter- feffions jurifdiftion to try and de- 
termine offences againft the ftatute ; which 
they would not have had without thofe words 

though 
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though the fuperior courts would have had it 
2 Lord Hale's pleas of the crown 29, 30. 

Mr. Perrott added the cafe of the Attorney- 
General and Rojevear^ Eajler 2 Geo. 2. 1729^ 
information on the a6J 5 Geo. i. r. i8,yi 24. 
for one hundred pounds penalty for landing fo- 
reign fait, and on 8 Ann. c. j./* \ 7. for the 
treble value, for affifting in the unfliipping. 
And the fait is laid to be imported and landed 
(to wit) at Ratcliffin the county of Middle/ex^ 
within the port of London. The defendant 
pleaded the general iffue j, and it appeared in 
evidence, that the fait was landed at the port 
of Fowey in Cornwall : But there was a verdiS 
for the King. 

Mr. Ward moved for a new trial, and infiftr 
ed that the port where the fait was imported and 
landed was made local, and that the informa- 
tion, by the/pecial defcription, had tied up the 
offence to the port or place of importation and 
landing. 

But the court, after hearing Mr. Attorney- 
General, were of opinion, ' that ah offence 
againft an ad of parliament is tranfitory in its 
nature, and may be laid in any county, if not 
othcrwife reflrained; and that the penalty of 
100/. given by 5 deo. i. was but an additional 
penalty to the treble value given by 8 Anne ; 
and as the information was well laid in Middle^ 
fex for the penalty incurred by that a£t, fo it 
was for the penalty incurred by 5 Geo. 1 • And 
unanimouily denied a new trial. 

But 
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But judgment was afterwards arrefted, he- 
caufe it was only alledged in the information 
that the duties were not paid, but not faid that 
they were not fecured. Bunbury 286, 295. 

The court took time to confider of the prin- 
cipal cafe till this term* 

I was of opinion, upon confideration, that 
an offence againft a ftatute was tranfitory in its 
own nature, becaufc it was the fame offence in 
all counties j and that the King*s prerogative 
or right to lay his information in any county 
could not be taken away without exprefs nega-. 
tive words, according to 4 In/i. 17a. Afcough\ ^ 
cafe, Cro. Car. 525. and the King and Mann^ 
2 Strange 749* 

And that the power given by the ftatute 1 2 
Car. 2. c. 32. to, inquire of and try oflfences 
againft it, either in the county where they were 
committed, or where the party was apprehended 
or arrefted, only related to juftkes of aflizc and 
the qu^rter-feffions ; which courts would not 
have had jurifdiftion to inquire of and try 
thofe offences, without fuch fpecial words, 
though this, as one of the fuperior courts, had 
. it : And that therefore they were not nugatory, 
as Mr. Starkie contended, but had their proper 
efFeft, 2 Lord Holers pleas of the crown 29, 

30. 

Brother Legge gave no opinion, as he had 
not heard the argument : but my brothers 
Smyths and Adams concurred and agreed,. that a 

fubfequent 
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fubfequent ftatute in the affirmative did not take 
away the King's right of laying his information 
in any county he pleafed, and that the provifion 
in this ftatute to inquire of and try offences in 
the county where they were committed, or 
where the party was apprehended or arrefted, 
was not reftridive, but enlarging ; to give juf- 
ticcs of affize and the quarter feffions a jurif- 
diftion which they otherwife would not have 
had, though this court bad it. 

And upon the whole we held, that the infor- 
mation was properly tried in Middle/ex; and 
ordered the Pojlea to be delivered to the clerk 
in courtj for the King, with liberty to fign 
judgment. 



TRINITY TERM, 



31 Geo. 2. 1758. 



The King againjl Robert Budd. 

Copyhold rj^ Y\ E defendant, Robert Budd, was out- 
luTtHabicto -^ lawed at the fuit of Charles Handford 
be <cized and Richard Bullock ; and by an inquifition 
ou iav!ry, taken upon a fpecial capias utlagatum, he was 
becaufcit (amonff other things) found to be feized in 

would be ^ ^ ° r 

prejudic.al iCC, 

to tl»e lord 
of the 
manor. 



r 
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fee, according to the cuftom of the manor of 
Bijhops Stitton in the county of Southampton^ of 
a mefl'uage and , lands ; and alfo feized, ac- 
cording to the cuftom of the faid manor, in re- 
vcrfion in fee, after the death of William Budd^ 
of other lands ; and that the faid mefluage and 
lands were copyhold lands, held under the Bi- 
fhop of Winchejler^ Lord of the laid manor, 
and fubjefl: to feveral mortgages in the faid in- 
quifition fpecified. 

The capias utlagatum and inquifition were 
tranfcribed into this court,, and a Venditioni ex- 
ponas was iffued thereon. 

Mr. Pechell moved, the laft term, that the 
inquifition and venditioni exponas might be dif- 
charged, for the following reafons, appearing 
on the face of the inquifition : 

Firft, That the meffuage and lands in the in- 
quifition were copyhold, and not liable to be 
feized into his majefty's hands. 

Secondly, That the premiffes being fubjeft 
to feveral mortgages, no procefs ought to have I 

iffued on the inquifition till the mortgages were 
difcharged. 

Thirdly, That the defendant's cftate being 
an eftate of inheritance, and no chattel, was 
not liable to be fold. ^ 

The court, on reading the tranfcript of the 
outlawry, ordered the profecutors of it to Ihew 
caufe, why the inquifition and venditioni exponas 

fhould 
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fliould not be difchargcd ; and why no further 
procefs fhould be awarded on the faid inquiii- 
tion* 

Brother Wynne fhewed caufe this term againft 
the order ; and cited Seliard and Everard*^ 
cafe, I Leon. 97. Where a copyholder is out- 
lawed, the King fliall have the rent of his co- 
pyhold lands, and the lord hath not any reme- 
dy for his rent ; but this is only faid by Popham 
Attorney-General, arguendo. 

Pq/ion and Mann, Hetley 7. Serjeant Athowe 
faid, that a copyhold is not forfeited by outlaw-^ 
ry in a perfonai aftion, for the lord is not pre- 
judiced by that ; and yet the King ihall have 
the profits, by which the Lord is eftranged from 
the tenement. 5 H. 5. 2 new book of entries 
228. Hilary 4 Jacobi^ Rotulo 172. C. B. in the 
end of the cafe a refolution to this purpofe. 

Madoxh hiftory of the exchequer 238. Idem 
vicecomes refpondet de exitu terra ihoma de Stow* 
er/gate utlagati exi/lentis in manu regis per unum 
annum ei unum diem. 

Mr. Starkie^ contra^ infifted that the King 
hath no intereft in the freehold lands of the 
outlaw, but hath only the perception of the 
profits as they nrturally arife, without manur-^ 
ing the land, during his life:' He can neither 
plow nor fow. Plowd. Com. 541. Lane 83. i 
Lev. 21* ^ Jones 100. 

But that the King is not even intitled to the 
profits of the outlaw's copyhold, becaufe it 
would prejudice the Lord, lieydon'% cafe, 3 
C(?. 7. 

The 
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The court took time to confidcr of this cafe 
till the I oth of ^une in this term ; whoi I deli- 
vered my opinion, and made two queftions. 

Firft, Whether the King is intitled to the 
profits of a copyhold eftate of the outlaw, and 
whether a Levari could regularly ifTue for them. 

Secondly, Whether the venditioni exponas for 
the falc of the copyhold did regularly iffue in 
this cafe ? 

Upon the firft queftion, I obferved, that the 
cafe of Seliard and Everard is mifreported in i ^ 
Leon, and in anfwer to it, I cited Moor 94. 
Eq/ier 1 2 of Queen Eliz. If there be a tenant 
by curtefy of a manor or tenant for life, or for 
years, and a copyhold comes into his hands by 
forfeiture or determination, and now he binds 
himfelf in a ftatute-merchant or ftaple, and after 
demifes this copyhold again; this copyhold 
fhall be liable to the ftatute, becaufe it was 
once annexed to the freehold of the Lord, and 
bound in his hands. 

But if a copyholder binds himfelf in a ftatute, 
it fhall not be extended, for he had only an ef- 
tate at will. And this diverfity was agreed in 
the common bench, as Hammon reported. 

But the true report of Seliard and Everard*s 
cafe is in Owen^ ^y. It is entered MrVA. 30 
Eliz. Roll 1 95* among the records in the trea- 
furer*s remembrancer's office. They being re- 
cufants convided on 29 Eliz. r. 5. (which fub- 

O jcQs 
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jefl:s goods and two parts of lands to the penal- 
ties, Ifeafring a third part for the maintenance of 
the offenders,) and the penalties not being paid, 
a commifCon was awarded out of this court, to 
inquire of their goods and lands in Suffolk^ to 
levy the penalties ; and, among other lands, 
certain copyhold lands were feized ; and being 
returned, the parties came in, and pleaded that 
fome of the lands feized were copyhold, and 
prayed that the Queen's hands might he remov* 
ed. The Attorney-General demurred: And 
the queftion was, whether copyhold lands were 
within the ftatute of 29 Eliz. or not ? 

Mr. Leonard h2LS only reported the afguments 
of Se»*jeant Walmjley and Mr, Attorney-General 
Pophanij and what dropped from Manwood 
Chief Baron, that copyholds, though not with- 
in the words, were liable within the intent of 
the ftatute. And Clarke Baron thought that the 
Queen fhould not have the eftate in the copy- 
holds, but only the taking of the profits. But 
Mr. Juftice Owen has reported the arguments 
of Serjeant Snagg and Mr. Attorney Popham, 
and likewife the judgment of the court. The 
words of the book are — But after great debate 
it was adjudged, that copyhold lands are not 
within the ftatute, by reafon of the prejudice 
that may come thereby to the lord, who hath 
not committed any offence, and therefore (hall 
not lofe his cuftoms or feryices. And this re-, 
port is warranted by the record ; for it there 
appears, that judgment was given to remove 
the Queen's hands from the copyhold lands. 

Copyhold 
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Copyhold land 3 are not liable to feiaure on 
an extent. Tbe Kin^ againft Lord fifcount 
Lifl^f ^8th of June^ in Trin* a3d of King Jamsp 
in the King's reoic^mbranceT's office ; On an 
extent againft Sir John Dudley^ Lord Vifcount 
Lijle^ the manor of Wello%v in Warce^er/bire wa^ 
fcized into the bands of the crown ; and the 
IherijQF having taken the cattle of ouq Margaret 
Hullens^ on u^e lands fcized, under the extent, 
fhe applied to the court, alledging that the lands 
were copyhold, held of the Bifliop of Worce^Jler. 
Whereupon it was ordered, that the copyhold 
lands fhould be difcharged of the extent, and 
that no further procefs fhould iffue againft them 
on the fgid feizure. 

I have looked into the cafes referred to by 
Serjeant Athowe^ in Hetley ; but they are not 
to tiUe purpofe, nor do they warrant his citation 
of them* 

As to the paffage out of Madox*s hiftory of 
the Exchequer, the lands werejprobably free- 
hold, they not appearing to be copyhold. 

« 

My opinion upon the fccond queftion was, 
that the venditioni exponas was abfolutely irregu- 
lar, becaufe. the lands being copyhold were not 
liable to feizure ; nor could the lands, if they 
had been freehold, have been fold, becaufe the 
King in that cafe would only have been intitled 
to the profits. 

We have only the tranfcript of the outlawry 
before us ; the outlawry, capias utlagatum^ and 
return^ remain in the court of common pleas. 
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Broibers Legge^ Smyfhey and Adams, con- 
curred in opinion with me. We therefore or- 
dered, that no further procefs (hould be award- 
ed fpr levying the rents and profits of the faid 
copyhold premifles ; and we quaflied and dif- 
charged the writ of venditioni exponas for felling 
the faid copyhold premiiTes, as irregularly 
ilTued ; but ordered that the fame fhould (land, 
as to the fale of the goods therein fpecified. 



Richard Vincent, who, &c. againjl John De 

Laar. 

itisdifcre^ TNFORMATION upon a feizure of 95, 515 
tionary in J^ pounds Weight of tobacco ftalks^or ftems 
According ftript from the leaf. 

to the cir^ 

cafe, to the HopCy about forty miles within the port of 
ZZ:t ^London, 

livery or 

Denied for ^^^^ -^/r/7, a Writ of appraifement iffued. 

tobacco 

wby''*"'^ 28th Aprils the indenture of appraifeinent 
was proclaimed in court. 

2d May, the defendant entered his claim. 

loth May, he gave fecurity for cofts. 

lyxh May, the information was delivered 
over, grounded upon the ilatute 12 Geo* i. a 
28./ 13. 

3d June, the defendant pleaded the general 
iflue. 

Mr. 
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Mr. Starkie moved for a writ of delivery, 
upon the ftatute 13 £sf 14 Car. 2. c. it./. 30. 
*' And be it alfo enacted and ordained, by the 
authority aforefaid, that no writ of delivery 
fliall be granted out of the court of exchequer, 
for goods feized, but upon good fecurity ; and 
that for goods periihable only, or in cafes where 
the informer fliall defer or delay his coming to 
as fpecdy a trial as the courfe of that court will 
permit, and ihall be thereby ordered and di- 
reftcd." 

And an afEdavit was read, that the tobacco 
ftalks had been wetted in their paffage, and^ 
were leflened in value, and would become of 
much Icfs value if not manufafkured before the 
next term. He propofed to give the fecurity 
required by the ftatute : And infifted that both • 
the reafons in the claufe took place in the prefent 
cafe ; for the goods appeared to be periihable, 
and the caufe might have been tried in the term, 
or at the nifi frius fittings after it. 

Mr. Attorney-General, contra^ infifted, that 
there ought to be no writ of delivery in this 
cafe ; becaufe it would defeat the intent of 1 2 
Geo. I. which has direfted the tobacco ftalks, 
on condemnation, to be burnt ; and here has 
been no delay, to intitle the defendant to a writ 
of delivery. 

The court was of opinion, that the claufe in , 
13 Sff 14 Car. 2. was reftridive, and calculated 
to put a flop to a praftice which had prevailed, 
to grant writs of delivery in all cafes : and to 

reftrain 
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reft rain the granting of them to cafes where 
the goods feized were perifliablc, or ther^ had 
been a delay of profccution ; and that it was 
difcrctionary in the court, whether they would 
or would not grant a writ of delivery, accord- 
ing to the circumftances of each cafe. Parker^ 
qui tam^ v. AJlon^ Bunb. 2 1 . And in the cafe 
of the Attorney-General and Powell, Trinity i5 
£ff 1 7 Geo. 2. The court denied a writ of deli- 
very for tobacco ftalks. And fo the court did 
in the prefent cafe. 



HILARY T E R ]\I, 



I Geo. 3. 1761. 



Richard Camplin, and others, again/i Thomas 

Bullman. 

Ships taken rTHHIS cBufc ftauds for the judgment of the 
TBHtifli^^ A court. It has been very ingenioufly and 
man of learnedly argued three times by counfel on both 
ihbVto fid^s* '"^y brothers and I have feparately con- 
thedutyof fidered of the arguments; and afterwards [we 
cenrid "^^^ ^^^ conferred together upon them j and 
valorem, are unanimoufly agrecd in the judgment which 
charged j ^^ deliver : And though no labour or 

upon goods . , V ,• ^ ' 1 

and mcr- paifts have bectt wanting on my part, yet I am 

II Car. 2. c. 4. But French made fails, belonging to a French fhip taken at 
aforefaid, are not chargeable with the additional duty of id per ell, by i% Ann. 
c i6, and 19 Geo. a. c. 27, 
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obliged to my brothers for the moft material 
obfervations and reafons whicR I fliall rely upon 
for the fupport of it. . 

It is an action upon the cafe, for money had 
and received by the defendant to the plaintifs 
ufc. The defendant pleaded the general iffue : 
And the caufe was tried before me, by a fpecial 
jury, at GuildhalL And the jury found this 
fpecial verdift ; (viz.) 

That on the firft of Auguji 1756, there was, 
and ever fincc has been, open war, between his 
late majefty and his fubjefts, and the French 
King and his fubjefts : 

That the fhip or veffel called Le Cerf^ with her 
tackle, apparel and furniture, was the property 
of French fubjefts, and taken that day upon the 
high feas by the Tartar man pf war ; and con- 
demned on the a3d of September following, by 
the High Court of Admiralty, as lawful prize, 
to yohn Lockhart Efquire, the captor thereof: 

That the plaintiffs, being natural born fub- 
je£ts of his faid late majefty, bought the faid 
fliip or veffel, together with her tackle, apparel 
and furniture, on the firft oi' May 1757, for 
1015/. paid to the faid Mr. Lockhart^ and fhe 
hath, ever fince the purchafe, been called the 
£^/^ frigate. , . 

That the plaintiffs, on the firft day of Decem- 
ber 1757, made oath before the defendant, be- 
ing the coUeftor of the cuftoms of the port of 
Brijiol^ that the faid fhip or veffel had been 

taken 
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taken as prize, «and condemned, and bonajide 
purchafed by them for 1015/, and applied for a 
certificate ; and did make it appear to the de-^ 
fendant, that none of them were aliens; and 
did further take their oath, that no foreigner 
or alien had diredly or indireftly any fliare or 
intereft therein : 

That the fhip was duly regiftered, the ift of 
December iysi 9 ^ind the plaintiffs the fame day 
received a certificate from the defendant, under 
his hand and feal, whereby the (hip might for 
the future pafs and be deemed as a (hip belong- 
ing to the port of Brijiolj and enjoy the privi- 
lege of fuch fhip : 

That the plaintiffs, on the ift of December 
1757, did equip the faid (hip with proper 
tackle, apparel and furniture, as a private (hip 
of war, to cruize and make reprizals upon the 
enemy : 

That at the time of fitting out the faid (hip, 
the hull of her was worth 285/. 

That part of the tackle, apparel and furni- 
ture of the faid (hip, at the time of her being 
fo fitted out, confifted of mafts, cordage and 
fails, which belonged to her at the time of her 
being taken as prize, and which ^ were on 
board for her ufe, in her faid intended cruize, 
and were at the time laft mentioned of the value 
of 100/. 

That other part of the tackle, apparel and 
furniture of the faid (hip, confifted of guns, 
fmall arms and ammunition, for her ule on the 

faid 
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faid cruize, and belonged to her at the time of 
her being taken as prize, and were of the va- 
lue of 50/, ' 

That the remaining part of the faid tackle, 
apparel and furniture, which belonged to the 
faid fhip at the time of her being taken as 
prize, was of the value of 580/. Which fums 
together amount to 1015/. 

That part of the fails on board the faid (hip 
at the time of her being fitted out as a priva- 
teer, confifted of fourteen Frencb-rmdc fails, 
containing 1309 ells ; which fails were on board 
at the time of her being taken as prize, and 
were with tRe fhip legally condemned, and bona 
jide fold to ^he plaintiflFs for a valuable confide- 
ration with the fhip, and were included in the 
faid fum of 1015/. the purchafe-money of the 
faid fhip, her tackle, apparel and furniture ; 
and from the -time of the purchafe, had always 
continued as part of the tackle, apparel and 
furniture of the faid fhip. 

That the defendant, on the ifl of December 
1757, being colleftor of the cuftoms as afore- 
fstid, and the fhip being preparing to depart out - 
of the port of Brijiol^ on her intended cruize, 
he, before he would permit her to depart, de- 
manded and received from the plaintiffs, as 
and for the cuftoms due to his late majefty, 
for the fhip, together with her tackle, apparel 
and furniture, taken and condemned as prize, 
the fcveral fums following ; (i;/z) 

For the hull of the faid fhip, being of the 
value of. two hundred and eighty-five pounds, 

13/. lox. g</. 

For 
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For part of the tackle, apparel and furniture 
of the faid fhip, being mails, fails and cordage^ 
of the value of one hundred pounds, 4/. 15/. 

For other part of the tackle, apparel and 
furniture of the faid (hip, being guns, fmall arms, 
and ammunition of the value of fifty pounds, 
2/. ys. 6d. 

For the remaining part of the tackle, apparel 
and furniture of- the faid (hip, of the value of 
five hundred and eighty pounds, 27/. iix, in all 
48A 4s* 3^. which the defendant demanded 
and took of the plaintiffs, for cufloms, at the 
rate of 5/. per cent, ad valorem^ upon the fhip, 
her tackle, apparel and furniture $ having firft 
deducted an allowance out of the cufloms, 
after the rate of 5/, per centum. 

That the defendant did likewife demand and 
receive 5A 9/. i d. as an additional duty of one 
penny per ell on 1309 ells of fail-cloth, the 
contents of the faid fourteen French-m^iAt fails, 
the ,value whereof had been before included in 
the faid fum of looA the value of the mafls, 
cordage and fails on board the faid fhip, for her 
ufe in her intended cruize. 

That the duty or cuflom of 5/. per cent, ad 
'valorem^ was in the year 1665, and hath ever 
fince been, ufually paid upon all foreign-built 
fhips, taken as prize, with their tackle, apparel 
and furniture ; and that no other or additional 
impofts upon goods or merchandize, created by 
any flatutes made fubfequent to the year 1 665, 

have 
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ba?e been paid upon any foreign-built (hips 
taken as prize, or their tackle, apparel or fur- 
niture. 

But whether, upon the whole mattef, the de- 
fendant promifed in manner and form as the 
plaintiffs have declared, the jury doubt. 

And if the court (hall be of opinion that the 
hull of the faid ihip was not,, at the time when 
the defendant received the faid i;^L 10s. 9^/. 
chargeable with the faid duty of 5/. per cent, ad 
valorem^ then they find that the defendant did 
undertake and promife in manner and form as 
the plaintiffs have declared ; and affefs dai^ages, 
by reafon of the defendant's not having per- 
formed his promife in that refpefl:, to 13/. los. 

The jury refer the fame doubt to the opinion 
of the court, as to the 4/. 15X. received for the 
duty of the mafts, cordage and fails of the faid 
Slip. 

And they refer the fame doubt, as to the 
a/, ys. 6d. received for the duty of the guns, 
fmall arms and ammunition on board the faid 
ihip. 

And they refer the. fame doubt, as to the 
27/. lis. received for the duty of the remain- 
ing part of the tackle, apparel and furniture 
on board the faid (hip : And they affefs feveral 
damages in thofe refpeds. 

If the court fliall be of opinion, that the faid 
fourteen ir^^^^-made fails, containing 1309 

ells. 
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ells, were not, at the time when the defendant 
received the faid 5/. gs. id. chargeable with the 
faid additional duty of one penny per ell, then 
they find that the defendant did undertake and 
promife in manner and form as the plaintiffs 
have declared, and affefs damages in that re- 
fpcfl: to 5/. 91. id. 

And if the court (hall be of opinion, that 
the defendant did undertake and promife, in 
all or either of the cafes before mentioned, 
the jury affefs forty (hillings cofts. 

But if the court (hall be of opinion, that the 
faid (hip, together with her tackle, apparel and 
furniture, was chargeable with the duty of 5/. 
fer cent, ad valorem j and the faid fourteen 
Fre/ich-mdidc ^fails, containing 1 309 ells, were 
chargeable with the additional duty of one 
penny /<?r ell, then the jury find generally for 
the defendant. 

As the determination of the principal part of 
this cafe, rcfpefting the duty of 5/. per cent, ad 
valorem claimed by the crown, will depend 
upon the ftatute of tunnage and poundage, 
1 2 Car. 2. c. 4. it will be neceffary to (late the 
preamble, and fome claufes of it : and particu- 
larly the rule at the end of the book of rates, 
that in effedt is incorporated and made part of 
the ftatute. 

The ftatute runs thus : The commons affem- 
bled in parliament repofing truft and confidence 
in his then majefty, for the guarding and de- 
fending of the feas againft all perfons chat (hall 
intend the difturbance of the intercourfc of 

trade. 
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trade, and the invading of the realm, for the 
better defraying the neceffary expcnces thereof, 
which could not otherwife bq effeded without 
great charge to his laid majefty, did by and 
with the advice and confent of the lords in par- 
liament aflembled, give and grant unto his faid 
majefty two fubfidies, one of tuiinage upon 
wines, by fe£tion the firft, the other of pound- 
age, by feftion the fecond, of all manner of 
goods and merchandize of every merchant, na- ^ 
tural-born ftibjedl, denizen and alien, to be * 
carried out of the realm, or any his faid ma- 
jefty*s dominions, to the fame belonging, or to 
be brought into the fame by way of merchan- 
dize, of the value of every twenty (hillings of the 
fame goods and merchandize, according to the 
feveral and particular rates and values of the 
fame goods and merchandizes, as the fame are 
particularly and refpeftively rated and valued 
in the book of rates therein after mentioned 
and referred unto, twelve pence j and fo after 
that rate. 

And it was enadcd by feftion the fourth, 
that if any wines, goods or other merchan- 
dizes, whereof the fubfidies aforefaid fhould be 
due, (hould at any time after be (hipped or put 
into any boat or veflTel, to the intent to be car- 
ried into parts beyond the feas, or elfe to be 
brought from parts beyond the feas into any 
port, place or creek of the realm, or other his 
faid majefty's dominions, by way of merchan- 
dize, and un(hipped to be laid on land, the fub- 
fidy, cuftoms, and other duties due for the 
fame, not paid or lawfully tendered, as therein 
mentioned, that then all the fame wines, goods 
and merchandizes whatfoever, (hould be forfeit 

to 
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to his faid majefty ; one moiety to hi^ faid ma* 
jefty, and the other to him who would feize or 
fue for the fame* 

And by kSdon the fcventh, the book of 
rates inward and outward, is particularly enact- 
ed, (and by the rule at the end of the book of 
rates it is provided,) that if there fliould happen 
to be brought in or carried out of the realm, 
any goods liable to the payment of cuftom and 
•fubfidy, which cither were omitted in that book, 
or were not then ufed to be brought in or car- 
ried out, or by reafon of the great diverfity of 
thervalue of fome goods, could not be rated, 
that in fuch cafe, every cuftomer and colledor, 
for the time being, fhould levy the faid cuftom 
and fubfidy of poundage, according to the va- 
lue and price of fuch goods, to be affirmed 
upon the oath of the merchant, in the prefence 
of the cuftomer, coUedor, comptroller and fur- 
veyor, or any two of them. 

Before I enter .upon the particular confidera- 
tion of the ftatute of tunnage and poundage, 
I would premife the known diftinftion between 
ftatutcs which grant a revenue to the King, and 
ftatutes, or claufes of ftatutes, which inflia a 
forfeiture or penalty ; the former (efpetially 
where the revenue is granted for the excellent 
purpofes mentioned in the preamble) are to be 
favourably and beneficially conftrued for the 
* crown, but the latter are of ftrifl: conftruftion, 

and are not to be extended : And fo is the cafe 
of the company of ironmongers and nailorsj 2 "Jones 
85. 2 Mod, 185. And this diftinftion was 
relied upon by Lord Chief Juftice Treby^ in his 

argument 
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argument of the cafe of Courtney and Sower, 
Trin* 1 1 fF*. 3. C. J5. when this very ftatute of 
tunnage and poundage was under confideration. 

And Lord Hobart, in the cafe of Needier- 
and the Bijhop of Winch ejier, fo. 226. is of opi- 
nion, that one chapter of an a(fl: of parliament 
may contain diverfe afts, which may be as fe- 
verai in their natures as if they were in feveral 
chapters. 

Here I muft obferve, that the only confidera- 
tion [upon the ftatute of tunnage and poundage 
is, whether this (hip,, her tackle, apparel and 
furniture, are by that ftatute chargeable with 
the duty ad vahrem^ or not ? For no forfeiture 
or penalty is in queftion in this caufe. 

I (hall now apply myfelf to confider the claufes 
of the ftatute of tunnage and poundage : By 
feftion the fecond the fubfidy of poundage is 
laid upon all manner of goods and merchan- 
dize ; and thefe words, taken in a large fenfe, 
will comprize (flips. But it was objcded by the 
plaintiff's counfel, that the ftatute paffed in time 
of peace, and that the legiflature could not in- 
tend to raife a duty on the contingency of a^ 
war. But this objeftion received a clear an- 
fwer from the defendant's counfel : That, ac- 
cording to Ld. Vaughan 166. all goods, foreign 
and domcftick, are in their nature capable to 
be merchandize ; that is, to|3e fold j and that, 
by the rule at the end of the book of rates 
already ftated, any goods though not then im- 
ported or exported as merchandize, were ex- 
prefsly chargeable with the duty ad valorem, 
when they fliould be imported oi- exported as 
merchandize. 

But, 
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But, without fuch exprefs words, any new 
fpecies of goods introduced into trade would 
have been within the meaning of the ftatute, 
according to 2 Injl. 62. upon the cxpofition of 
the ftatute 27 Ed. 3. r. 4. There was a new in- 
vention; and the queilion was, whether it 
fhould pay the duty of aulnage ? And it was re- 
folved by the judges that it (hould pay the fub- 
fidy by the equity, though it was not within 
the words of the ad. 

But fuppofing fliips to be within the words 
goods and merchandize, yet, it is faid, the fta- 
tute only intended to charge ftiips taken as prize 
by privateers, and not fhips taken by the King's 
fhips ; becaufe the fhips fo taken belonged to 
the crown till Q^een Anne\ war, and the King 
could not be charged with a cuftom to himfelf ; 
and when granted to the captors, they ought 
not to be liable to the duty. 

They cited Lane 15. 2 Ro. Abr. 180. The 
patentee of the King; of goods of pirates 
feized by hirti, no cuftom {hall be paid to the 
King ; for the goods are given by the law to 
the King, and therefore he ftiall not have cuftom 
of his own goods. Mich. 5. Ja. in Scaccario* 
Per Cur. 

I direfted a fcarch to be made for this cafe ; 
and a dih'gent fearch has been made for it, but 
no footfteps of it can be found : So that it is in 
the dark, whether the crown had only divefted 
itfelf of a particular intereft, or of its whole 
intereft, by the patent. 

But 



r 
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But the reafoning of Lcn:d ^revt^r^ in deliver* 
ing the opinion of the judges in the exchequer 
chamber, in the cafe of Paul and Shaw^ Hil. 
8th of Queen Anne^ 2 Sdlk. 622. has greatly 
weakened > if not overturned, the cafe in Lane 
and Rolie* I have a very accurate manufcript 
report of the caf^ of Paul and Sbawy and AaU 
cite feme parts of it from thence« If (fays 
Lord Trevor^ the duty of prifage had remained 
in the crown, it muA indeed have been dif- 
charged of all tunnage, in re^d: of the unitjr 
of the Queen's right in the wine charged, as 
well as in the duty payable out of it, and the ab<- 
fiardity of her being charged with a payment to 
herfdf ; but this reafon ceafes, when the pri- 
bigc wine is in the hands of a fubje&, who may 
pay a duty to the crown ; and therefore the 
duty does in fuch cafe revive. If a parfon leafes 
his glebct it (hall pay tithes, though in his own 
hands it was difchargcd by neceffity. If an ec- 
ckfiaftical houCe, who held their lands difcharg- 
ed of tithes by grant, or any oiher caufe that 
was peribnal to their body, did kafe their lands, 
they became chargeable with mhcs. - And the 
judgment of this court wasreverfcd ; and the 
judgment of reverfal affirmed in the Honfe of 
Lords, 2§di yanuary 1710. 

The plaintiffs counfel argued, upon a Cuppo* 
fition that the property of the (hip in queftion 
was in the crown, from the time oSf the capture 
tiU the coademnation. The aft a 9th of his late 
majefty, vcfts the intereft and property of all 
fliipe and goods taken as prize, in the captors ; 
and I take it, that it vefts fuch intereft and pro- 
perry, from the time that the capture is com- 

, P pleat. 
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pleat, (fubjefl: indeed to be defeated by a fen- 
tence of the court of admiralty, and that the 
crown never had any property or intereft in 
this (hip. 

My brother Adams has for this purpofe fur- 
nifhed me with his note of the cafe of Morrough ' 
and Comyns^ Eajier 21ft of his late majefty, 
B. R* action for money had and received to the 
plaintiff's ufe : verdid for the plaintiff; and 
motion for a new trial. The plaintiff claimed 
under C who was a failor on board the Prince 
Frederick privateer, as aiSgnee of that failor*s 
fliare of prize money, for prizes taken by that 
privateer. The ailignment to the plaintiff was 
dated in Augufi 1745 ; and fo was before the 
ftatute 20 Geo. 2.I which made fuch afligninents 
void ; and the prizes taken were not condemn- 
ed in the admiralty till December 1745. 

The ftatute 17 Geo. 2. c. 34. enads, That 
fuch (hip or (hips, goods, ^c. fo to be taken 
by fuch private owners (hips or veffels (being 
fir ft adjudged a lawful prize in any of his ma* 
jefty's courts of admiralty,) (hall wholly and 
intirely belong to, and be divided among, the 
owners of fuch (hips, and the feveral perfons 
on board fuch (hips, in fuch (hares as (hall be 
agreed. 

It was objefted, that there appeared to title 
to this money in the plaintiff; for, at the time 
of the affignment, nothing was vefted in him ; 
he had only a mere contingency or poflibility, 
till the condemnation in the admiralty. By the 
common law, whatever a privateer takes in 

war, 
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\rar, belongs to the King; and though given 
by the faid ad to the captors, yet it is upoa 
condition that it be firft adjudged lawful prize 
in t^e admiralty: So that it remains in the 
croWn till fentence is there pronounced, which 
is to veft it in the captors. 

But Lord Chief Juftice Lee held, that the 
whole meaning of the ftatute was, that the judge 
of the admiralty was to determine which were 
lawful prizes ; and when fuch declaration was 
made, then the captors were to be looked upon 
as having the folc property, from the time of 
the taking. The judgment of the admiralty is 
only neceffary to declare the prizes, but does 
not make them more or lefs fo« So that hp A\6l 
not think what was afligned to be either a con- 
tingency, or a chofe in adion. And my bro- 
thers Wright^ Denifon and Fq/ler agreed. And 
my brother Wright cited Bro. property ^ pL 38. 
And brother Fojier added, that the property of 
the crown was wholly taken away by the ftatute. 
And a new trial was denied by the whole court. 

But the moft material diflference between the 
cafe in Lane and RolUy and the prefent cafe, is, 
that there the pirates goods were granted gene- 
rally, without refervation ; but here the fame 
afl: which vefts the property of prizes in the 
captors, exprefsly vefts it fubjed to the pay- 
ment of cuftoms and duties. 

But it was objeded, that this (hip or veflel 
was taken by hoftility, upon the high fea, and 
brought in by a captain of a man of war, who 

P2 was 
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tras 1 fea offficer, and tto metcflMiftt ; ¥*cr«ttw> 
to make this (hip or veffel chargeabfe with the 
duty, "ftfe ought to be the property of a mer- 
chant, and brought into port by way of tner- 
ckandize. 

It is immaterial how men acquire their right 
in fliips or goods, nor need they to be the pro- 
perty of merchants, or brought in by mer- 
chants ; it is fafficient they arc brought in by 
way of merchandize. The fiibfidy « laid tipon 
all manner of goods and merchandize, of every 
merchant, narural-t)orn fiabjed, denizen and 
alien, to be Tjrought into this realm, &ff. by 
way of merchandize. 

llie cafe of Leetke, qui iom^ and HaweUj 
Cro. Eliz. 533. The ftat»te t Elkc c. 19* is, 
that for good's bri^agbt into the r^atm by way 
of merchaftdizet cuftom Jhall be paid, it was 
objedted, that it only extended to merchantB : 
But the court refolved, ttiat the fubfidy waste 
be paid ; for the ftatute extends n^t oody to 
merchants, but to all goods brought in by any 
man to make a benefit by the fale of them ; and 
fo it had been often ruled before thofe times. 

This cafe was agreed to be law, by the court, 
in Courtney and Bowers^ already cited. The 
judges indeed diflfered as to the priocipal point, 
and three of them he4d wrecked goods not 
liable to cuftoms ; but Lord Chief Juftice Treby 
held them liable. 

This (hip or vefTel being brought into port, 
and fold there for profit, muft neceifarily be 

brought. 
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brought in by way of merchaadize* and confe- 
quently he cliargcablc with the duty ad valorem* 

Under tbds bead^ I think improper to mention 
the cafe of cuftonj in this court, Hil. 24 Eliz. 
I a Co. 17, f &• A merchant brought 80 weight 
of bay fait by fea^ to a haven in England^ and 
out of the fhip fold to weight, and difcharged 
them to another ibip, in which they were tranf- 
ported ; but the laid ao weight were never ac- 
tually put on fhore ; and for the refidue, viz» 
60y he agreed for the cuftom, and put them 
upon land: And the doubt was, upon the 
words of the ftatute i Eliz. ^.11. concerning 
exportation; viz* Sent from the wharf, key, 
or other place on the land ; and concerning im- 
portation, take up> difcharge, and lay on land ; 
if, u this cafe^ tnefaid 20 weight, which were 
always water-borne, and never touched the 
land, ought to pay cudom, as well inwards as 
outwards. And it was refolved, that in both 
the cafes, cuftom ought to be paid; for the 
difcharging out of the fliip, upon the fale aforc- 
faid, amounts ii^aw to the putting them upon 
the land ; for, in law, this is infra corpus comi^ 
tatm : And if the law (hall not be io taken, the 
King may be defrauded of all his cuftom. And 
in the cafe, forafmuch as no cuftom was paid, • 
it was refolved, that the goods were forfeited. 
Aud if that was a fufficienc importation to in^ 
duce a forfeiture, a fortiori the bringing this 
flup or veffel into port, and felling her there, 
will be a bringing her in by way of merchan'- 
dize, to intitle the grown to the duty. 

By 
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By the aft of the 30th of his late majefty, 
r* 18. the duty of French goods taken and con- 
demned as prize, is to be paid upon their being 
warehoufed, by the captors or their agents, 
and the duty act valorem of the prize-goods 
there enumerated, is made payable, upon the 
oath of the captors or their agents ; and why 
may not the duty ad valorem of prize-lhips be 
fettled and paid in like manner, by the vendees 
of the captors, as their agents ? 

It was further objefted, by the plaintiffs coun- 
fel, that by the third fcftion of the ftatutc of 
tunnage and poundage, if any wines, goods or 
merchandize, fhall be brought from beyond 
fea, into port, ^c. and unfliipped, the fubfidy 
not paid, they (hould be forfeited: And as (hips 
could not be unfliipt, they were not intended to 
be charged with the duty ; for the duty and re- 
medy were co-extenfive* 

To which I anfwer, that this fpecial claufe 
ought not to reftrain the Operation of the pre- 
ceding general claufe, nor t# narrow the grant 
of the duty upon all manner of goods and racr- 
chandize. The third claufe was inferted by 
way of remedy, to prevent the fmuggling of 
goods J but where a fhip is in the poffeffion of 
officers in the harbour, there is no danger of 
her getting away, Befides, by the rule at the 
end of the book of rates, (as has been already 
obferved; all goods which might become mer- 
chandize are charged with the duty ad valorem ; 
and confequently fhips, when brought into port, 
and fold there for profit. 

The 
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The fame anfwer is applicable to the objec- 
tion, made upon the ftatute 1 1 Geo. 1 c. 7./. 8. 
That (hips cannot be delivered into the Eang's 
ware-houfes. 

I now proceed to confider the eflFcft of the 
ulage, found by the verdia. It is found, that 
the duty or cuftom of 5/. per cent, ad valoreniy 
was in the year 1665, and hath ever fmce,been 
ufually paid, upon all foreign-built (hips taken 
as prize, with their tackle, apparel and furni- 
ture* 

So that praftice and enjoyment have gone 
along with the crown for near a century ; and 
though fuch a praftice will not create a duty, 
yet it (hews the fenfe of all merchants and tra- 
ders concerned, as well as of the cuftom-houfe 
officers, and is declaratory of the intent of the 
legiflature* And they who objed: that it was 
never queftioned in a court of juftice, do not 
confider how ftrongly that anfwer recoils upon 
them : For not queftioning it, for fi^ch a length 
of time, (hews the matter was held unqueftion- 
able, and that every man was convinced that it 
would introduce great cpnfufion to queftion it. 

The counter-praSice found by the verdift, 
comes next under confideration. It is found, 
that no other or additional impo(|:s, created by 
any ftatutes fmce the year 1665, have been paid 
upon any foreign-built (hips taken is prize, or 
their tjickle, apparel or furniture. 

It 
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It msy be difficult to account for due miftake 
with certainty. Mr, Perrjun endeaTOured to. 
account for it thus : That by the aft 7 £s^ 8 fT. 
3. an addiiional duty was laid upoa Frertch 
goods and merchandize, to commence from 
aSth February 1 696 ; the cflii&qifence was, 
that the duty was fo high, that thie captcus 
could not vend tbett prizes-goods iasre* 

The afit of 8 S^J" 9 W^. j, c. 34./ 5- ena&s. 
That the a£t of the preceding year ihould not 
extend to charge any goods, taken and con- 
demned as prize, with any further duties than 
what they ought to have been charged withal 
before the making, of that a^. 

The aO: 9 &f 10 J^t 3. ^.23. lays an additi- 
onal impc^ on goods ia general, to commexici^ 
after the lail day of 'January 1699. 

He therefore apprehended, the reafbn for the 
officers not taking this in^poft on prize-lhips, to 
be, becaufe, as the captors had been relieved 
the feflioh before from the additional duty laid 
on prize goods by the aft of 7 &f 8 W^. 3. they 
were intended to be difcharged of the impoft 
laid by the 9 ?£? 10 FT. 3. 

But my brother Smythe has fuggefted to us 
d!Ml« more probable reafon for the officers miftake 
in not taking the impoft hft mentioned on prizc- 
ftkips : That the peace of Ryfwiek was made in 
the latter end of the year 1 697 ; that that im- 
poft did not commence till the laft day of Ja^ 

nuary 
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nuary 1699; ^^^ peace continued till C^een 
Anne's declaration of war, the 4th of May 
1702 ; and as there could be no legal capture, 
and coofequentty no queftion about that impoft, 
during the continuance of peace ; fo, when a 
further fubfxdy was laid by the z& ^ & 4 Ann. 
c. 9* it was to be raifed and colleded by the 
ways and means appointed by the 9 &f i o ^. 3^ 
And the officer^ finding, upon their looking 
back, that the impoft laid by 9 Cff 10 PT. 3. 
had not been taken for prize-(hips, &c. ima- 
gined that they were not to take the further 
lubfidy laid by 3 e2r 4 Ann. And therefore the 

{^radice of not taking the additional duties 
eems to have been adopted from the officers 
reiterated miftakes. But thcfe are rather mat- 
ters of conje£ture than argument. 

And though this pradlice will not extinguifh 
the right of the crown, yet I have reafon to bcr 
lieve, from the opinions of feveral of Mn At- 
torney-General's predeccffbrs, that it is confi- 
dered as fuch a waiver of the additional duties, 
that they will never be demanded. I am furc, 
from Mr. Attorney's honour and candour, that 
nothing of that fort will be done by his advice ; 
but I have read of reigns, when it would not 
have been fafe to have made fuch a difcovery, 
though no advantage will be taken of it in thefe 
happy times. 

The aft of 29 Geo. 1. ^.34./ 17. may be 
confidered as a parliamentary expofition, that 
prize fhips were liable to cuftoms ; for it de- 
clares and enafts, that nothing in that aft ihall 
extend to exempt any fliips, goods, wares or 

merchandize 
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merchandize then taken, or which (hould be 
taken as prize, or brought or imported into 
this kingdom, &c. from the payment of any 
cuftoms or duties, or from being fubjcfl: to fuch 
rcftriftions and regulations to which the fame 
were or (hould be liable by virtue of the laws 
and ftatutes of this realm. And this would be 
an abfurd provifion, upon the contrary fuppofi- 
tion, that fhips were exempt from duties. 

But in aHfwer to this provifo, the counfel 
for the plaintiffs infifted upon the ftatute 13 ^ 
14 Car. 2. c. i\.f.6. that prize-fliips (hould 
enjoy the privilege of (hips belonged to England^i 
and the ftatute 19 Car. 2. c. i\. f. 2,3,4. 
which make prize-ftiips free for trade, requiring 
only an oath and certificate ; and 7 5ff 8 RT. 3. 
c. 2 2.y^ 19. which gives liberty to carry goods 
to the plantations, and requires a fpecial re- 
giftry : But tbefe ftatutes only relate to prize- 
(hips taken by letters of marque. But they 
chiefly relied on the ftatute 20 Geo* 2. c^ 45* /• 
9. and the i8th fedion of the 29 Geo. 2. c. 34. 
which are more general, and include all prize- 
(hips taken by his majefty's (hips of war, as well 
as by privateers ; for they enad, that all prize- 
fliips and veflTels which had been or (hould be 
legally condemned, (hould, to all intents and 
purpofes whatfoever, be confidered as Britijh* 
built (hips or veffels, and be deemed and taken 
as fuch ; and (hould be intitled to have and en- 
joy all and every the fame rights^ liberties, pri- 
vileges and. advantages, in all refpeds whatfo- 
ever, with BriiiJloAy\x\\t (hips or ve(rels; and 
(hould be fubjefl: and liable to all and every the 
rules and regulations that 5nVj^-built (hips or 

veffels 
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vcffcls were fubjeQ: and liable to ; any law, cuf- 
tom or ufage, to the contrary notwithftanding* 

To which I anfwer. That the generality of 
expreffion in the i8th fcdtion, muft be reftrain- 
ed by conftruftion to rights or privileges diffe- 
rent from cuftoms and duties in the 17th fedtion 
of the aft ; and there are many fuch rights and 
privileges, which prize-fliips might be intitled 
to. Whereas, if the 18th fedion fhould be 
conftrued in fuch a latitude as to dcftroy the 
right of the crown to the cuftoms and duties, 
it would occafion the utmoft inconfiftency. 

As to what is faid in Molloy, book i. c. 2*/. 
25. that goods brought in as prize, by a priva- 
teer, are not fubjeft to pay cuftoms ; and the 
navigation aft, 12 Car. 2. c. 18. referred to in 
the margin— 

The navigation-aft was founded in deep po« 
licy, and calculated for the increafc of our 
fhipping and navigation, fo as to make us the 
carriers for the world ; but I cannot find, upoii 
the moft careful perufal of it, that it has any 
influence upon the aft of tunnage and pound- 
age. 

And the plaintiffs counfel, to (hew prize-fliips 
not liable to cuftoms, infifted on the aft 6 Ann. 
€• 37. y^ 2* which vefts the property of (hips, 
goods and merchandize, taken in any part of 
America^ in the captors ; (being firft adjudged 
lawful prize in any of her majefty*s courts of 
admiralty, and fubjeft to the cuftoms and du- 
ties, as if the fame had been firft imported to 
any part of Great Britain^ and from thence 

exported, 
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exported, for and in refped of all fuch goods 
and merchandize :) And Ihips are omitted 
' here, though mentioned before. 

It is firil to be obferved upon thi$ claufe^ that 
it only relates to captures in America. Second- 
ly, that in an ad of the fame fefCon^ 6 Ann. c* 
\y there is, the fame provifo as ia the aft of 
29 Geo. 2. (and the latter feems to be a traQ« 
fcript of the former;) that nothing therein 
ihould extend to exempt any {hips, goods or 
merchandize, taken as prize, from the pay.- 
ment of any cuftoms or duties, or from being 
fubjed to fuch reftridions and prohibitions, to 
VFhich the fame were liable by the laws and 
ftatutes of the realm : Which implies, that 
prize*ihips were underftood, that very iieffion 
of parliament, to be liable to cuftonits and du» 
ties ; for they could not be exempted, if they 
were not liable. And thirdly, the pradkice 
continued, to receire the duties for prize^ibips, 
as well as other goods and merchandi^. 

The plaintiffs counfel alfo infilled upon tlie 
a£t 9 Ann. e. 27. This ad, fedion i.. recites 
the ad of 6 Ann. c. 37. and fpeaks of prize* 
goods and merchandizes taken in America; 
and fedion 4. provides, that all prize-goods 
and commodities imported into Great Britain, 
ihall be fubjed to the fame duties as ther would 
have been if they bad not been pri^e^ 

The lame anfwers as have been given to 6 
Anne^ are aj^licable to this a^dt 

M 
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As to the mafts, cordage and lails, guns, 
fmall arms and ammunition, I (hall confider 
them together. 

It is found, That die (hip was equipped with 
tackle^ apparel and furniture, confifting of 
thofe particulars, for her ufe, and that they be- 
longed to her ; and as to the remaining tackle^ 
apparel and furniture, it does not appear what 
they confifted ©f, but they are found to belong 
to the ihip : And the practice of paying the duty 
ad kjalorem^ found by the verdifl:, goes not only 
to the ftiip, but to her tackle, appard and fur- 
niture ; and all thefe things tnufl: be taken as 
part of her, and confcqucntly be liable to the 
daty ad valorem. 



Edmondfon and Walker^ i Show. 177. the 
£Etils and tackle are held to be part of the (hip, 
and remain part of her when they are on (hore. 

* 

As to Kyntor^s cafe, i Leon. 46. The reafon 
why ballaft was held not to be part of a (hip, 
is, becaufe (he may be laden with fuch mer- 
chandizes as are convenient ballaft ; as wheat, 
coals, iffc. And is not applicable to this cafe. 

feut the plaiatifFs counfel infifted. That the 
tackle, apparel and furniture, are exempted 
from duties by ad 30 Geo. 2. c. 18. The words 
are, ** Provided always that no duties or cuf- 
toms (hall be demanded or taken for any prize 
goods, confifting of any military or (hip ftores, 

any 
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any thing in this aft, or any other z& contain- 
ed, to the contrary notwithftanding." 

But military or fhip ftores, intended to be 
exempted by this provifo, are cargoes of mili- 
tary or Ihip (lores for the ufe of other fhips, 
and not military or ftiip ftores for the ufe of the 
fliip in which they are imported ; for thofe are, 
properly fpcaking, the fliip*s ftores. 

By the aft 3 £sf 4 /^nn. c. 10. 3. premium is 
given upoq the importation of naval ftores from 
our plantations in Americay in the manner 
therein mentioned : but no premium is allow- 
ed for fpare ftores for the ufe of the (hip, but 
only for the cargo landed. 

And as thefe ftores would not have been in- 
titled to the premium if brought from our 
plantations in America^ we think that they wera 
not intended to be exempted by this provifo ; 
for, as the premium is founded upon the nati- 
onal advantage of imported naval ftore sfrom our 
own plantations, fo the exemption is foigided 
upon the fame national advantage of bringing 
in military and (hip ftores in time of war ; and 
though the exemption in the 30th Geo. 2. is 
larger, and includes more ftores thp.n any pre- 
mium is given for by the 3 &r 4 Ann. yet, by 
conftrudion, ftores for the ufe of other (hips 
ought only to be exempted, and not ftores 
which are conlidercd as part of the (hip in which 
they are brought, becaufe- the latter do not 
come within the reafon of the eS:emption. 

■ '■ •■ It 
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It was objefted by Mr. Starkie, oti the laft 
argument, that the duty ad valorem cannot arife 
upon unrated goods, without oath or afErmation 
of the value, in the prefence of the cuftomer, 
colledor, comptroller or furveyor, or any two 
of them, according to the rule at the end of the 
book of rates, and the ad 1 1 Geo, \* c, y.f. 7* 
and here, the oath of the fhip's value is found 
to be made only before the defendant, the coU 
ledor } and not purfuant to thofe diredions, 
but for the purpofe of her being a free Britijh 
ihip* 

To which I anfwer, that it appears by the 
verdift, that the value was afcertained by the 
plaintiffs oath, though not in the manner di- 
re&ed by the rule at the end of the book of 
rates, and the a£t of 11 Geo^ i. but the fpecial 
doubt of the jury is, whether the (hip, her. 
tackle, apparel and furniture, are chargeable 
with the duty of 5/. per centy ad valorem^ at 
the time the defendant received the feveral fums 
found by the verdift ; and not whether thofe 
fums were properly charged. We do not think 
it neceffary to fix the precife time when the 
duty became due, in this cafe ; but we think 
it clear, that it was chargeable upon the fale of 
the (hip, &c. for then (he appears to be brought' 
in by way of merchandize \ and that was be- 
fore the receipt of the money by the defendant. 
It is the province of the jury to try and find 
matters of fad ; and we are not to make any 
other dovibts than they have made, but are 
onfy to determine what they have referred to 
our confideration ; and all other matters are to 
be intended and fupplied. 

Coodair$ 
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Goodalih cafe, 5 Co. g^^ Fq/ier and Jackfonh 
cafe. Hob. 55. and many other cafes. And 
this is different from the cafes cited for the 
plaintiffs, where the whole matter was left at 
hrge to the court ; for here, though the jury 
doubt generally, yet they afterwards fpecify 
their particular doubts, and fubmit them to the 
confideration of the court. 



It was further objcdcd. That fuppofing the 
Ihip, &c. to be chargeable with the duty of 
5/. per cent^ ad valorem^ yet it ought to have 
been paid by the captors ; and the defendant 
had no fight to receive it of the plaintiffs* 

But the anfwcr to this objefHon is. That the 
only doubt of the jury is, whether the fliip, 
<Srf. were chargeable with the duty, not by 
whom it was to be paid : And therefore, for 
the reafons in anfwer to the lafl: objeftion, we 
muft prefume that the plaintiffs, upon the falc, 
agreed to pay the duty for the captors, or that 
they adted as their agents on that occafion. 

And a^; to all- thefe eaatters rolpefting the 
duty of ^L per cent 9 ad vakrenii^ we are of opi- 
nion, that judgment ought to be given for the 
defendant. 



The remaining queftion is, whether the 
fourteen French-mdidc fails were chargeable 
with the additional duty of one penny jft^r ell ? 

This 
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This depends on the afts, ^12 Ann.fejf. i. c. 
16. and the 19 Geo^ 2. c. 27. 

The ' preamble, 12 -^;2». takes notice, that 
the making of faiUcloth in Great Britain is of 
great benefit to the nation, and that the manu- 
fa^urers of it had not fufficient encouragement ; 
and enads, that over and above all fnbfidies 
and duties payable for foreign-made ftils, or 
fail-cloth, l5fc. which fliall be imp6rted into 
Great Britain by way of merchandize, there 
fhall be raifed and paid a further duty of one 
penny ^^r elL 

All that was meant by this law was, that 
Britijh Ihips fhould be furniflied \\ith Britijh 
fails i and fo the purpof<? of the a3: would be 
anfwered : But it would be abfurd to extend 
it to the fails of foreign fhips brought in by cap- 
ture, u'hich muft be fuppofed to be furniihed 
with fails of the manuladure of their own 
country. 

' But this ad was evaded ; for it requirlnc^ fo- 
reign fails or fail-cloth to be brought in by way 
of merchandize, Britijh fnips ufcd to <^o upon 
voyages with old worn-out fets of fails, and 
buy fets of fails abroad ; and tt) put a flop to 
this cvafion, the ad 19 Gea. •?.. c. 27. enads. 
That every mafler of a fliip beloncring to any 
of his majeity's iubjeds, navigated witii any 
foreign-made fails on board, fhall mak.: an 
entry and report of them : And that every ihip 
built in Great Britain^ or his majelLy's planta- 
tions- in America^ on hei* firft fcttino- out ihould 

Q. be 
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be furnifticd with a fct of fails manufaftured in 
Great Britain. 

The plain intent of the provifions of both 
thofe afts was, that Britijh (hips fhould be fur- 
niflied with Britijh fails ; and if they ufed fo- 
reign-made fails, that the additional duty (hould 
be paj^ for them, but not for foreign-made 
fails made ufe of for the navigating of a foreign 
fhip. 

But it was objefted by Mr. Perrott^ that this 
ihip, by the condemnation of her, became a 
JSr/Vj/^-built (hip, navigated with foreign-made 
fails ; and fo liable to this additional duty. 

But this is a mifteke j for there was no pe- 
riod of time when this (hip was a Britijh-h\x\\t 
(hip navigated with foreign-made fails, for the 
moment (he became 2i Britijh (hip, the- fails, as 
part of her, alfo became Britijh fails. 

We are therefore of opinion, that the four- 
teen French-mzdiC fails were not chargeable 
with the additional duty of one penny per ell ; 
and that the defendant had no right to receive 
5/. gj. id. on that account ; and that judgment 
ought to be giyen for the plaintiffs, for the re- 
covery of the money fo wrongfully received by 
the defendant. 



Hilary 
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Robert Mitchell, \vh6 profecutes for the King 
and himfelf, againji Soren Torup. 



HIS IS an information of feizurc ; which a mip im- 
fets forth, that the plaintiff, between the p""'^'"^ ^ 

^^_. ' , , *, ^' , 221 pounds 



T . . . 

firft of October and the day of exhibiting the weight of 
information, feized to the ufe of his majefty !^^^' p"^^'^ 
and himfelf, as forfeited, a fhip or veffel, called Norway by 
the Crokery^ with her guns, tackle and apparel, "mariners 
being the goods and chattels of perfons un- own ac- 
known : For that 227 pounds weight of tea, ^^""^ 
of the value c^f 43/. and upwards, being goods p/ivityot " 
of foreign growth, produftlon or manutafture, '^^'^^^^r, 

. " r° V i_ 1 r» • mate or 

to Wit, or the growth, production or manu- owners, is 
fafture of Africa^ Afia or America^ were, with- forfeited, 
in the time aforefaid, {hipped and brought in J^^ \^ ^" 
the faid fhip or veffel, by perfons unknown. Car. 2. c. 
from a certain place or country in parts beyond ^' 
the feas, into Great Britain ; the place or coun- 
try in parts beyond the feas, from whence the 
faid goods were fo (hipped and brought, not be- 
ing the place or country of the growth, produc- 
tion or manufadurc of the fame goods, nor the 
port where the fame goods can only, or are or 

0^2 ufually 
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ufually have been, firft fhipped for tranfporta- 
tion; contrary to the ftatute. And grays 
that the fhip or veflel, with her guns, tackle 
and apparel, may remain forfeited. 

The firft proclamation is made ; and a writ 
of appraifement iffues, and an indenture of 
appraifement is returned : And on the fecond 
proclamation, the defendant comes in, claims 
property, and pleads. That the goods in the 
information mentioned, or any part thereof, 
were not (hipped or brought, in the faid (hip or 
veflTel, from any place or country in parts be- 
yond the feas into Great Britain^ contrary to 
the ftatute, as by the information is fuppofed. 
And ifTue is joined by Mr. Attorney-General. 

The caufe was tried before my brother 
Smythe. And the jury found this fpecial ver- 
dict: That 221 pounds weight of tea, of the 
value of 49/. IS. being of the growth or pro- 
duftion of /IJia^ were, within |he time men- 
tioned in the information, (hipped in the faid 
fhip or vefTel, called the Crokery^ at Crokery in 
Norway^ being a place or country in parts be- 
yond the feas ; and not being the place or coun- 
try of the growth or production of the faid 
goods, nor the port where they could only, or 
were at the time of exhibiting the faid infor- 
mation, or ufually bad been, firft fhipped for 
tranfportation. 

And the jury further find, That the goods 

. were put on board the faid fhip or vcffel, at 

Crokery aforefaid, by the mariners belonging to 

the faid fhip or vefTel, in order to be fmuggled 

into, and landed in England^ upon their own 

account 
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account only ; and were, before the fcizure 
of the faid fhip or veffel, and within the time * 
mentioned in the information, imported and 
brought in the faid fhip or veffel from Crokery 
aforefaid, into Great Britain^ with an intent to 
be landed there as aforefaid ; but without the 
knowledge, privity or confent of the mafter, 
mate or owners, of the faid fhip or veffel. 

And the jury further find. That the fhip or 
veffel was of the burthen of one hurtdred tons, 
and during her voyage from Crokery aforefaid to 
Great Britain^ was principally loaded with deals, 
but was alfo loaded with the faid 221 pounds 
weight of tea ; and that the company of the 
faid fhip or veffel, during the faid voyage, con- 
fifled of the maflcr, mate, nine men and two 
boys, and no other perfon. 

The jury then find the feizure of the fhip, 
with her guns, tackle and apparel, as laid in 
the information. 

But whether, upon the whole matter fo 
found, the faid 221 pounds weight of tea were 
fhipped and brought in the faid fhip or veffel 
from any place or country in parts beyond the 
feas into Great Britain^ contrary to the flatute, 
as fuppofed by the information, the jury doubt : 
And if the court fhall be of opinion that they 
were fhipped and brought in the faid fhip or 
veffel from parts beyond the feas into Great 
Britain^ contrary to the flatute, then the jury 
find for the plaintiff: if not, they find for the 
defendant. 

This 
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This cafe haj been very learnedly argued by 
Mr. Attorney and Solicitor^General for the 
plaintiff, and by my brother Glynne and Mr. 
Dunning for the defendant. 

My brothers and I have confidered of the 
jirguments, and have fince conferred together ; 
and I am greatly obliged to them for the af- 
fiftance they have given me in the judgment I 
am now to deliver by their diredkion. 

This information is founded upon the fourth 
claufe of the navigation afl:, 12 of King Charles 
the 2d. 

The general queftion is, whether, from the 
fafts fouiid by this fpecia) verdid, a forfeiture 
of this fhip is incurred, or not? And this uill 
depend upon the true conftruftion of the fourth 
claufe of the aft : And, in order to fee what i§ 
the true conllru£tIon of it — 

Firft, I fhall fhortly ft ate the title and pre- 
amble, and the three firft: claufes of the aft, 
and the fourth claufe at large ; and then conft- 
der the words of it, and the reafon of it's being 
fo penned* 

Secondly, I fiiall confider the objeftions 
which have been made by the defendant's coun- 
fel, and the anfvvers that have been offered on 
the part of the plaintiff; which will involve 
fon>.thing of the nature of this proceeding, 
and the courfe of precedents of informations 
upon Uiio claufe of the aft. 

Thirdly, 
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Thirdly, I (hall confider the authorities upon 
this claufc of the aft. 



The title and preamble declare th^e intent of 
the aft to be, for the Jncreafe of {hipping, and 
the encouragement of the navigation of this 
nation. 



By the firfl: claufe, no goods are to be irn- 
ported into, or exported out of, any of the 
En^Hj]} plantations in AJia', Africa or America^ 
but in Englijlo or IriJ}:> veflels, or in veffels of 
that country, and the maftcr and three-fourths 
of the mariners are to be Engli/h^ under the 
penalty of the forfeiture 'of the goods and fhip. 
And all admirals and commanders of (hips of 
war are- authprifed and required to fei^ and 
bring in as prize all fuch (hips and veflels as 
ihali Jiave offended <pontrary hereunto, 

By the fecond claufe, no alien is to be a mer- 
chant or faftor in any of thofe plantations, under 
pain of forfeiture of all his goods and chattels, 
or which are in his poiTcffion. / 

/ 

» 

By the thitd claufe, no goods of the growth, 
produftion or manufafture of, Africa^ Afta or 
America^ are to be imported into England^ fe^r. 
but in Englijh or Irijh veffels, or in veffels of 
that country, and the mafter and three-fourths 
of the mariners are to be Englijh^ under the 
penalty of the forfeiture of the goods and fhip. 

By 
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By the fourth claufe, (more particularly to be 
confidefec],) no goods or commodities that are 
of foreign growth, prodvtSion or -manufafture, 
and which are to be brought intd England, Ire^ 
land J Wales, thcifliindsoi Guernfey, Jer/ey, or 
town of Berwick upon Tweed, in Englt/h-hnilt 
/hipping, or other (hipping belonging to fomq 
of the aforefaid places, and navigated by EngUjh 
mariners as aforefaid, {hall be fhipt or brought 
from any other place or places, country or 
countries, but only from thofe of tlie faid 
grow^th, produftion or rnanufadure, or from 
thofe ports where the faid goods and commodi- 
ties, can only, or are or ufually have been firft 
Ihipt for tranfportation, or from none other pla- 
ces or countries ; under the penalty of the for- 
feiture of all fuch the aforefaid goods as (hall be 
imposed from any other place or country, con- 
trary to the true intent and meaning hereof, as 
alfo of the (hip in which they w^ere imported, 
with all her guns, furniture, ammunition, tackle 
and apparel ; one moifty to the King, and the 
other to the informer. 

Thefe words are (as Mr, Attorney truly ob- 
ferved in his argument) negative, abfolute, and 
prohibitory ; they not only operate upon the 
goods, but equally on the (hip ; and the^c is 
not a fyllable that hints at the privity or confcnt 
of the mafter, mate or owners. 

The reafon of penning this claufe in thefe 
(trong terms, is to prevent as much as po(fible 
it's being evaded, for if the privity or confent 
of the mailer, mate or owners, had been made 

necefiary 
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neceffary to the forfeiture, it would. have open- 
ed a door for perpetual evafion, and the pro- 
vifions of this excellent aQ: for the idcreafe of 
the navigation would have been defeated. 

And yet every man is bound by the laws of 
the country to and from which he trades, and 
mufl at his peril take notice of them. 

In expounding afts of parliament, where 
words are exprefs, plain and clear, the words 
ought to be underflood according to their ge- 
nuine and natural fignification and import, un- 
lefs by fuch expofition a contradifliion or incon- 
fiftency would arife in the adt by reafon of fome 
fubfequ'ent claufe, from whence it might be in- 
ferred the intent of the parliament was other- 
wife ; and this holds with refpeft to penal, as 
well as other a9:s. Moore and Hujfey^ Hob. 93, 

97^ 



But here the fubfequent claufes are fo far 
from fhewing a contrary intent, that they en^^ 
force the natural import of the words of the 
fourth claufe. 



For, by feSl. 1 2. the commodities of the 
Jlreights and Levant^ imported in EngliJh-hMWt 
fhipping from the ufual places, are excepted. 

So, by feSi. 13. the importation oi Eajl 
India goods in £/2^///&-built veffels, from the 
ufual places, is- excepted. 



T1 
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And hy fe^. 14. Englifhraen may import in 
Englijh veflels, Sff^. from Spain and Portugaly 
goods of their plantations. 

And the known rule, of excepiio probat regu* 
lam in non exceptify properly takes place here. 

This aft was feveral times under the confide- 
ration of the legiflature in the iaft reign. 

By the 14 Geo. a. c. 36. The Ruffia compa- 
ny may import Ruffian commodities^ from any 
port of Rujffia. 

• • '■ 

By the 25 Geo. 2. c. 32. Gum Senega is al- 
lowed to be imported from any part of Europe. 

By the 1.7 Geo. 2, c. 36. Certain enumerated 
goods are allowed to be imported in Britijh-i 
built (hipping, the property of foreigners. 

And yet there is no relaxation in any of thefe 
afts, to make the privity or confent of the jnaf- 
ter, mate or owners, neccflary to a forfeiture ; 
but particular forts of goods are only allowed 
to be imported from different places than they 
could be before the palling of thefe ads.. 

Secondly, I now proceed to confider the ob- 
jeftions which have been made by the defen- 
dant's coiinfel, and the anfwers thereto ; toge- 
ther with the nature of this proceeding, and 
. ' the 
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the precedents of informations upon this claufe 
of the a£t. 

For it is objefted, that the penalty or forfei- 
ture, impofed by. the fourth claufe of the aft, 
is only applicable to cafes where there is fome 
crime or guilt ; but no crime or guilt can be 
imputed to the mafter, mate or owners, without 
their privity, the mariners being the only cri- 
jiinal or guilty perfons, and therefore they 
ought to be the only fuffercrs. ' 

« To which I anfwer. That though penalty or 
forfeiture, generally fpeaking, is the confe- 
quence of fome crime or guilt, yet neither pe- 
nalty nor forfeiture neceflarily imply the one or 
the other, though punifhment always does. 

To fliew this, feveral inftances were mentis 
oned upon the arguments : As where a murder 
is committed with the fword of an innocent 
man, the fword is forfeited ; the like of all 
deodands. So, by the 4th of William and 
Mary, c- 8. the horfes of innocent owners, 
upon which robberies are committed, are for- 
feited* And by the 8th of j^nne. c. J.f. 17. 
the veflels, boars, horfes and other cattle, and 
carriages, made ufe of in the landing or re- 
moving, carriage or conveyance of any uncuf- 
tomed or prohibited goods, are forfeited. And 
there are feveral other aSs to the fame pur- 
pofe, which I fhall barely refer to. 13 eir [4 
Car. 2. c. 11./ 7. I W. iff M. c. 32. /i 2. 7 Sff. 
8 W. 3. c. 28. yi 8. 8 Ann. c. i^-f* i6» 10 Geo. 

1. c. 10. f. 27. 12 Geo. 2. c. 24.7; II. 24 Geo^ 

2. r. 41./^ 22, 



3 6 HILARY TERM, 6 Geo. 3. 1 766. 

But by the 4th claufe of the navigation a£t, 
the forfeiture is hot upon the perfon, but upon 
the fliip ; nor is this a proceeding in perfonam^ 
but in reniy for the condemnation of the Ihip as 
forfeited. 

And I am credibly informed, that the infor- 
mations upon this claufe of the a£t have been 
in this form from the time of palling it, which 
fhews how this law has been underftood ; and 
as no privity has been laid in them, it was not 
neceflary to prove more than was laid. And 
though I agree that the jury are not conclude4 
from finding the truth of the fa£l where it is 
within the iffue ; yet here the jury have found 
the iffue for the plaintiff: And their finding the 
importation to be without the privity of the 
mafter, mate or owners, is nugatory and void, 
becaufe it is not comprized in the iffue. Bro. 
verdict,//. 78. 2 Ro. Abr. 707. pU 37. Hob. 53, 
Lord Raym. 860, 865. Tonkin and Crocker* 

Mr. Attorney infifted, that the fliip, in this 
cafe was to be confidered as the offender ; and 
this is countenanced by the words in the latter 
part of the firft claufe ; " all fuch fhips or vef» 
fels as fliall have offended, contrary hereunto.** 

« 

But from the cafe of Sheppard and Gofnoldy 
in Lord Vau^ha7i 159. cited by brother Glynriy 
I think no great itrefs is to be laid upon this ob- 
fervation. 

The defendant's counfel cited the flatute of 
38 Ed* 3* c. 8. '^ Whereas the fhips of diverfe 

people 
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people of the realm, be arrefted and holden 
forfeit, becaufe of a little thing put into their 
fliip not cuftomed, whereof the owners of the 
fliip be ignorant : It is accorded and aiTented, 
that no owner (hall lofe his (hip for fuch a fmall 
thing put within his fhip, not cuftomed, with- 
out his knowledge." 

But the navigation-a£l is fubfequent ; %nd an 
exprefs prohibition, without any limitation or 
reftridion ; and has altered the law^ by ex- 
<;luding privity, as the moft effedual means to 
prevent the mifchief. 

And fhips arc liable to forfeiture for mucU 
lefs quantities. 

By the 9 Geo. 2. c. 35. (for hovering ad,) 
having fix pounds weight of tea on boaid, the 
tea is forfeited. 

And by the 5 Geo, 3. c. 22. yi 5. The ffiip or 
vcffcl is forfeited for having that fmall quantity 
of tea on board. 

By the 5 Geo* 3. f. 43. Ships or ycffcls having 
20 pounds weight of coffee on board are for- 
feited. 

But it is faid, that at this rate, let the quan- 
tity of te^ be never fo fmall, the fliip will be for- 
feited ; which would be very hard : but if it be 
fuch a fmall quantity that it could not be difco- 
vered by reafonable care and fearch, I fliould 
think a cafe fo circumftanced proper for the con- 

fideration 



238 HILARY TERM, 6 Geo. 3, 1766. 

deration of the jury, and that they neither 
would nor ought, in fuch a favourable cafe, 
to find a forfeiture of the (hip ; for, de mimmis 
non curat lex. 

The defendant's counfel then relied upon the 
ftatute 27 Ed. 3. c. 19. " No merchant or 
other, of what condition that he be, fhall lofe 
or forfeit bis goods or merchandizes, for the 
trefpats and forfeiture of his fervant ; unlefs he 
do it by the commandment or procurement of 
his mafter, or that he (hall have offended in the 
office in which his mafter hath fet him, or in 
other manner that the mafter be holden to an- 
fwer for the deed of his fervant by the law 
•merchant, as elfe where is ufed.** 

This flatute feems to be only declaratory of 
the. common law, and admits of the fame an- 
fwcr as was given to the ftatute of 38 Ed. 3. 
That the navigation-a£t is fubfequent to it. 

But the owners of {hips are to take care what 
mafter they employ, and the mafter v^hat mari- 
ners ; and here negligence is plainly imputable 
to the mafter ; for he is to report thecargo of 
the fliip, and if he had fearched and examined 
the {hip with propter care, according to his duty,' 
he would have found the tea, as the officers 
diJ, and fo might have prevented the forfei- 
' ture. 

As to the hardfiiip of the cafe: The mafter 

is anf^^erab^e to the owners for the damage they 

fuft'er by his default, or by the unlawful aft of 

' the mariners, becaafe he employs them j and 

the 
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the mariners are anfwerable to the mafter for 
any damage he fuffers by their doing an aft 
prohibited by law, or that is a breach of truft 
in them ; though it mufl; be confeffed, that but 
little benefit can be expefted from this remedy 
againfl: the mariners. Morfe v. Slue^ \ Vent. 
19O5 238. Hujfey w Pufey^ \ Sid. 298. H^rn. v. 
Nicho/lsy I Salk. 289. Idle v. Vanneck^ Bunbury 
230. 

This brings me to the authorities on this 
claufe of the aft. "^ 

The Chief Barons, upon trials at Niji Prius, 
have been uniformly of opinion, that the pri- 
' vity of the mafter was not necefl'ary to create a ' 

forfeiture upon this aft of parliament. Chief 
Baron Mountague, in Fo/ier and Phillips^ i^ 
1722, Chief Baron Gilb'ert^ in Gatehoiife and 
Aycock^ in Trinity 1725, Chief Baron P^/7g-^//j^ 
in Idle and Vanneck^ already cited out of Bun- 
bury, and the other Barons, agreed with him 
upon a motion for a new trial : And it is ob- 
fervable, that the ftatutes of.27ch and 38th of 
Ed. 3. were cited upon that occafion. 

Mr. Dunning^ in his argument, fuppofcd that 
the opinion of the Barons, in Idle and Vanneck^ 
was not given upon the want of privity in the 
mafter or owners, but upon the affidavit of a 
failor, fwearing to fome other matter, in order 
to obtain a new trial. But the affidavit upon 
which the motion for a new trial was grounded, 
was the affidavit of Thomas Allifon ; wherein he 
fwore, that he brought the goods on board 
privately, without the mafter's or owner's pri- 
vity, and that he purpoftly kept out of the way, 

to 
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to prevent being fubpoenaed as a witnefs on the 
trial, fo that the point was the fame as in the 
prefent cafe, and the Barons *were of opinion 
that the (hip was forfeited : And its comiilg be- 
fore the court upon a motion, and not upon a 
fpecial verdifl:, makes no difference as to the 
juftice of the determination, but only as to the 
folemnity of it. 

But, as 1 find a note at the end of the cafe of 
Id/e and Vanneck^ (where Mr. Bunbury reports, 
- that in the cafe of Greeby^ qui taniy v. Palmer, 
Feb. 13, 1733, Chief Baron Reynolds put this 
point upon this diftinftion, whether goods fo 
brought were part or not part of the cargo j 
and therefore, if mariners or paffengers pri- 
vately bring over a fmall parcel of goods, that 
is not to be looked upon as part of the cargo; 
and it would be hard that the fhip fhould be for- 
feited for that J ) I thought it my duty not to 
pafs it over in filence, nor to diffcmble the 
force of it, 

I prefume, 'that his immediate fucceffor, 
Chief Baron Comyns^ did not alter his opinion ; 
as he was one of the Barons when the cafe of 
Idle and Vanneck was determined, and concur- 
red in opinion with the other barons. What 
the opinion of Chief Baron Prdbyn was, I know 
not ; but fuppofing, for argument fake, that he 
adopted Chief Baron 'Reynold'^ notion, it will 
not apply to the prefent cafe ; for I think the 
quantity found by this verdift is not fo fmall as 
to excufe the forfeiture of the (hip. 

For thefe reafons, and upon thefe authorities, 
we are all of opinion, that judgment ought to 
be given for the plaintiff, 

Hilary 



HILARY TERM, 6 Geo. 3. 176^. ^4^ 

The King againji Henry Muilman and Robert 

Macky, merchants. 

[As yet common bufinefs of Hilary term in the 6th year of 

King George the Third.] 

^and'*' ?Ti^ ^^ remembered, That in the roll Two juf-^ 
MiddufexSiJ^ of eftreats remaining in the cufto- peace%rter 
dy of the clerk of the eftreats of the Court cf f-^'^'^i-if^a- 
Exchcquer, is found as foUoweth, in thefe ;;:[;,:;'3!:' 
words, (to wit) admiralty of England — An ctq. 2. c 
eftreat of a recognizance forfeited at the fef- f/i:eTL 
lion of Oyer and Terminer and gaol-delivery co-nizance 
of. our Sovereign Lord the King, holden for ^^l^.lToi 
the jurifdidlion of the admiralty of England^ ^ le.rua 
at Jujiice-Hall in the Old Bayley, in the parilh "^^.^^ 
of 5/. Sepulchre^ ■ in the ward of Farringdon fuiiy fmk- 
without^ in London^ on Thurfday the twenty- "'^ ^ ^?^^ 

r/vj r es, • ir*"^/ n upon the 

nrlt day or june^ m ,the fourth year of the h -ii fcas, 
reign of our Sovereign Lord George the third, ^'''''^ '^ 
A.ing ot Ureat Britain^ &c. before Sir Thojnas 4 Geo. i . 
Salt/bury^ knight, and doftar of laws, li^ute-^-J^-^^' 
nant and commiflary of the high court of ad- \lklToi 
miralty of England^ and judge and prefnlent of ^':T''*"',^^>'' 
the faid court ; Sir Henry Gould, Knight, .one recogni- 
of the juftices of the court of common oleas ^^^""^ "^^y 
of our faid Lord the King ; George Pcrrott, t^^^ 
Efquire, one of the barons of the court of ^^'-^ 
Exchequer ; and other juftices, ^r. 

O^ Henry Muilman of Lon Jon f merchant, one of "\ 7. s. J, 
the pledges of, Robert Boyd^ becaufe he had 1 
him not as above to anfwer what fliould be (^ • 000 o o 
objeded againft him on his niajefty's be- 
half» as by a certain recognizance he under- 
took — .^ 

Of Robert Macky of London, merchant, the other ofl 

the pledges of the faid Robert Boyd, for the like j ^°"^. ^ ° 



in. 
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And now, (to wit) on the 28th day of JV!?- 
vember^ in this fame term, came here into 
court, Henry Muilman of London^ merchant, 
and Robert Macky of London^ merchant, in the 
faid roll of cftreats named, by John Perrott 
their attorney, and pray oyer of the faid roll of 
eftreats ; which being read, and by them the 
iaid Henry Muilman and Robert Macky heard 
and fully underftood: they the faid Henry 
Muilman and Robert Macky alfo pray oyer of 
the certificate filed of record in the faid court 
here, of the faid eftreat ; (and it is read to 
them as follows, (to wit) To the Right Ho- 
nourable Sir Thomas Parker^ Knight, Lord 
Chief Baron of his Majefty*s Court of Exche- 
quer, and the reft of the Barons of that Ho- 
nourable Court, Admiralty of England — ^Thefe 
are to certify, that at the feffions within fpecifi- 
cd, the within named Henry Muilman and Ro" 
bert Macky flood bound by the recognizance 
within mentioned, conditioned for the perfonal 
appearance of the within named Robert Boyd 
at the fame feffion, to anfwer what (hould be 
objefted againft him on fufpicion of having fe- 
lonioufly and wilfully caft away or otherwife de- 
ftroyed the fliip Brilliant^ of which he was 
captain, with intent to prejudice the underwri- 
ters of the policy of infurance made thereon, 
contrary to the ftatute, Iffc. At which fame 
feffion within mentioned, the faid Robert Boyd 
did not appear purfuant to the condition of the 
faid recognizance, whereby the fame became 
• forfeited, and was accordingly by the court or- 
dered to be eftreated into this Honourable 
court. And thefe are further to certify, that 
at the fame feffion within fpecified, the -faid 
Robert Boyd was indlfted for felonioufly and 

wilfully 



HILARY TERM, 6 Geo. 3. 1766. 243 

wilfully cafting away and deftroying, and di- 
rc&ing and procuring to be caft away and de- 
ftroycd, a fliip or veffel called the Brilliant^ 
whereof he was mafter, with intent to preju- 
dice diverfe perfons who had feverally under- 
written a policy of infurance thereon, againft 
the form of the ftatute, in fuch cafe made and 
provided ; and that the faid Robert Boyd hath 
not yet been arraigned, .or taken his trial, upon 
the faid indiftment. Dated this twenty-fourth 
day of November^ one thoufand ieven hundred 
and fixty-four. T. Fi/her^ clerk of arraigns 
for the jurifdidlion of the admiralty of England J 
Which being alfo read, and by them the faid 
Henry Muilmah and Robert Macky heard and 
fully underftood, they the faid Henry Muilman 
and Robert Macky fay, that the faid leveral fums 
of one thoufand pounds and one thoufand 
pounds, ought not to be made or levied on 
their refpedive goods or chattels, lands or tene- 
ments, to the ufe of our faid Lord the King ; 
becaufe they fay, that the war which was de- 
pending between the Lord George the Second, 
late King of Great Britain^ and the French King, 
at the time of making of a certain act of parli- 
ament, made in the parliament of his faid late 
majefty, at a feflion thereof hoi den at We/lmin- 
Jler in the county of Middle/ex^ in the thirty- 
fecond year of his reign, (intitled an afilto ex- 
plain and amend an aft made in the twenty- 
ninth year of his then prefent majefty's reign, 
intitled an aft for the encouragement of fea- 
men, and more fpeedy and efFeftually manning 
his majefty's navy, and for the better preven- 
tion of piracies and robberies by crev/s of pri- 
vate (hips of war) ended on the twenty-fccond 
day of Marcb^ in the third year of the reign of 

R 2 our 
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our Sovereign Lord the prefent King. And 
the faid Henry Muilman and Robert Macky fur- 
ther fay, that after the end of the faid war, 
that is to fay, on the twenty-third ^ay of May^ 
in the faid third year of the reign of our faid 
prefent Lord the King, at the parifli of St. Paul • 
Covent'Garden^ in the county of Middle/ex^ 
aforefaid the faid recognizance, fo eftreated 
into the court here as aforefaid, was entered 
into and acknowledged by the faid Henry Muil- 
nian and Robert Macky ^ befpre and taken by 
Sir John Fielding^ Knight, and John Spinnage^ 
Efquire, then and there being juitices, and each 
of them being a juftice of our faid Lord the 
prefent King, affigned to keep the peace of our 
laid Lord the King in and for the faid county 
of Middlefexj and alfo to hear and determine 
diverfe felonies, trefpafles and other mifdemea- 
nors, committed within the faid county ; upon 
condition that Robert Boyd^ in the faid eftreat 
named, fhould perfonally appear at the next 
feflions of oyer and terminer and gaol-delivery 
of Newgate^ at yuJiice-Hall in the Old Bailey, 
within the jurifdidion of the admiralty of Eng- 
landy then and there to anfwer what fliould be 
objefted againfl: him, upon fufpicion of having 
felonioufly and wilfully caft away or otherwife 
deflroyed the fhip Brilliant, of which he was 
captain, with intent to prejudice the underwri- 
ters of the policy of infurance made thereon, 
contrary to the Itatute, and ihould not depart 
the court without leave, then the faid recogni- 
zance to be void, or elfe to remain in full 
force ; as by the faid recognizance, returned to 
and now remaining of record in the court of 
oyer and terminer and gaol-delivery aforefaid, 
fully appears. And the faid Henry Muilman and 

Robert 
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Robert Macky further fay, that the faid recog- 
nizance was then and there fo entered into and 
acknowledged before and taken by the faid Sir 
John Fielding and John Spinnage as afprefaid, 
as fuch juftices as aforefaid ; and that the fame 
was not entered into and acknowledged before 
or taken by the faid Sir John Fielding and John 
Spinnage, or either of them, in any other cha- 
raflrer or capacity whatfoever ; and that the 
faid fujlpofed offence in the faid condition of the 
faid recognizance mentioned, was committed 
upon the high feas, within the jurifdidtion of 
the admiralty of England, and not within the 
body of any county within this realm : Where^ 
fore the faid Sir John Fielding and John Spin^ 
nage had not, nor had either of them, any 
power or authority to take the faid recogni- 
zance, and the fame is void in law. All which 
matters and things the faid Henry Muilman and 
Robert Macky are ready to verify and prove, as 
the court here fhall confider. Wherefore they 
pray judgment, and that they may be refpec- 
tivcly difcharged and difmiffed by the court 
here, as to the faid two fums of one thoufand 
pounds and one thoufand pounds charged upon 
them as aforefaid, and of and from every part 
thereof, as againft our faid Lord the now King, 
his heirs and fucceflbrs. And becaufe the • 

court would confider of the premiffes before, 
Sff^. a day is given to the faid Henry Muilman 
and Robert Macky (now here pleading) in which 
(late they remain until fifteen days of St. Hilary 
next, to hear and do thofe things which, ^c. \ 

At which day came here the faid Henry Muil- 
man and Robert Macky, by their attorney afore- 
faid. 
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faid, and pray judgment, as before. And the 
honourable Charles Torke^ Attorney- General 
of our Lord the King, who profecuteth for our 
faid Lord the King in this behalf, being prefent 
here in court the fame day in his proper perfon 
for our faid Lord tHe King^ fays, 1 hat the faid 
Henry Muilnian and Robert Macky. ought not, 
by reafon of any thing in the faid pica, allcdged, 
to be difcharged and difmiffed by the court 
here, as to the premiiTes ; becaufe, he fayi, that 
the faid plea, in manner and form above plead- 
ed, and the matter in the fame contained, are 
infufficient in law to difcharge the faid Henry 
Muilman and Robert Macky of the faid fevcral 
fums of one thoufand pounds and one thoufand 
pounds, to be made or levied on their faid re- 
Ipeftive goods or chattels, lands or teneniems, 
to the ufe of our faid Lord the King ; and this 
the faid Attorney-General of our faid Lord the 
King is ready to verify : Wherefore, for want 
of a fufficient plea in this behalf, the faid At- 
torney-General of our faid Lord the King prays 
judgment ; and that the faid feveral fums of 
one thoufand pounds and one thoufand pounds, 
to be made or levied on their faid refpettive 
goods or chattels, lands or tenements, to the 
life of our faid Lord the King, may be made. 

And now (to wit) on the fifth day of Febru- 
ary^ in this faid term, the faid Henry Muilnian 
and Robert Macky came into court by their faid 
attorney, and fay, that their faid plea, in man- 
ner and form above pleaded, and the matter in 
the fame contained, are fufficient in law to dif- 
charge them the faid Wnry Muilman and Robert 
Macky of the faid feveral fumti ot one thoufand 
pounds and one thoufand pounds, from being 

made 
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made or levied en their faid refpedive goods, 
chattels, lands or tenements, to the ufe of our 
faid Lord the King 5 which faid plea, and the 
matter therein contained, they the faid Henry 
Muilman and Robert Macky are ready to verify 
and prove, as the court fhall dire'd. And bc- 
caufe the faid< Attorney-General* of our faid 
Lord the King hath not anfwered the faid plea, 
nor in any manner denied Ae fame, they the 
faid Henry Muilman and Robert Macky ^ as be- 
fore, pray judgment ; and that they may be re- 
fpeftively difcharged and difmiffed by the court 
here, as to the faid two fums of one thoufand 
pounds and one thoufand pounds. 

Hilary 7 of King George 3, 1767. 

I delivered the opinion of the court this term. 
And to make the cafe upon the pleadings inteU 
ligible, it will be proper to ftate two or three 
claufes in the ad of 32 Geo. 2. c. 25. which 
whilfl in force was a general law, and there? 
fore only referred to by the plea. 

Power is given by it, not only to one or more 
commiffioners in the commiffion of oyer and 
terminer for trying offences within the jurif- 
diftion of the admiralty, bu^alfo for one or 
more juftices of any county to take informal 
tions, not only for piracy, felony or robbery, 
committed on the fea, but in any haven where 
the admiral hath jurifdiftion ; and by warrant 
to caufe the perfon accufed to be apprehended 
and committed to the county-gaol ; and to 
oblige the profecutor and witneffes to enter into 

a recogni;5ance 
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a recognizance in a fufEcient penalty, for their 
appearing at the next feffion of oyer and ter- 
miner and gaol-delivery, to be held for the ju- 
rifdictlon of the admiralty ; and, on refufal, 
to commit : And informations and recogni- 
zances are to be tranfmitted to the regifter of 
the admiralty^ Provided, that the adt Ihould 
continue in force. during the then prefent war, 
and no longer. 

It is obfervable, that the powers given to the 
comrniffioners and jultices of the peace by thefe 
claufes, ^re the fame, without the ieaft differ- 
ence. 

The plea fuppofes all the powers of juftices 
of the peace in cafes of this nature to be de- 
rived from this aft ; it is therefore to be feen, 
whether that fuppofition is well grounded, or 
not. 

For it is objected, that this ad being expired 
at the time of taking the recognizance. Sir 
yo/jn Fielding and Mr. Spinnage had no power to 
take it, becaufe it is for an offence committed 
on the high fca, and not within the body of any 
county; And it was refembled to the cafe of 
piracy, which is an offence only by the civ^ 
law, of which tl^ common law takes no cogni- 
zance ; for it could not be tried, being out of 
all towns and counties. 3 Injl. H2, 

I anfwer — It is not only lawful, but the duty 
of every fubjeft to apprehend a felon, and take 
him to a jultice of the peace ; who is to exa- 
inine, bail, or to commit him j in order to pre- 

ferve 
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ferve the peace of the kingdom, and to fup- 
prefs felons. 2 Lord Hale^s Pleas of the Crown 
y6y 77, 1085 109. . 

But it is faid, that this being a felony by the 
civil law only, the fufpeSed felon ought to have 
been taken before a commiflioner ; and the 
commiflioners arc very numerous, there are 
four hundred of them in the maritime coun- 
ties. But what if he had been taken in an in- 
land county, is he to be turned loofe again, 
to efcape public juftice ? No. But if taken in 
a maritime county, even for piracy, he may be 
taken before a ju(tic« of the peace for the coun- 
ty, and committed to the common gaol. 

13 Co. 53. is exprefs. Butler and others, 
upon the high fea, robbed diverfe of the (^een's 
fubjefts of their goods, and brought them into 
Norfolk ; and were there apprehended, and 
brought before Coke^ (then a juftice of the peace 
for that county, afterwards Lord Coke^J iVho 
was of opinion, that it was not a felony puilifh- 
able hjf the common law, becaufe the original 
aft of taking was not an offence of which the 
common law takes cognizance : and bringing 
the goods into a county could not make it a fe- 
lony punifliable by law ; and yet he committed 
them to gaol till the next affizes. And Lord 
Chief Juftice Wray^ and Periam^ the juftices 
of afGze, agreed in opinion with Lord Coke. 
And what did they do ? Not difcharge them ; 
but committed them to Sir Robert Southwell ^ 
the Vice-Admiral of the faid counties. And 
if the juftice of the peace and juftices of 'affize 
could commit, why could they not bail in a 
bailable cafe ? 

Jilftices 
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Juftfces of tbc peace cannot try treaftm, and 
yet they may take examinations, l^c. for the 
difcovery of it. i Lord Hale^s Pleas of the 
Crown 350, 372. 2 Hale^s Pleas of the Crown 
44. 

So,- the Lord Chancellor may commit or bail 
in criminal cafes, though he has no power to tryr 
J2 Hale^s Pleas of the Crown 147. 

So, if A. commit a felony in the county of 
B. and goes into the county of C. a juftice of 
the peace of the county of C. may take infor- 
mations, and commit him {o the common gaol 
of C. 2 Lord Hales Pleas of the, Crown 5 1 . 

And regularly, all courts and perfons that 
have judicial power, by the common law or by 
a£k of parliament, for the confervation of the 
peace, have power to grant warrants for arreft- 
ing of felons J but fuch as are fimply minifte- 
rial ^ave no fuch jurifdidion, but muft do their 
office either aloncy or with others called to their 
affiftance. 2 Hale^s Pleas of the Crown 105. 

And the a£t of 24 Geo. 2. c. 55. only gives a 
further remedy to what the juftices had at com- 
mon law. 

And all thefe powers, i^^hether they relate to 
civil or common law offences, are founded in 
neceffity, for the better prefervation of the 
peace^ and fuppr^ffion of felonies. 



But 
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But the ofFence of a captain, mafter, mari- 
ners, or other officers, wilfully cafting away, 
burning or otherwife deflroying any (hip, to 
the prejudice of the owner, or any merchant 
that had loaded goods on her, is made capital, 
I Ann.JeJf.2,c. 9. 

The a£t 4 Geo. i. r, 12. extends the ofFence 
to captains or mafter s who commit it to the pre- 
judice of the underwriter of any policy j and 
the offenders are to fufter death, 

• 

The afl: of IT Geo. i. c. 29. makes the of- 
fence for which this recognizance is taken, fe- • 
lony without the benefit of clergy; And if 
committed within the body of the county, it is 
to be tried in fuch county as felonies committed 
within the body of the county arc to be tried ; 
if on the high fea, then to be tried and deter- 
mined before fuch court, and in fuch manner, 
as is dircded by the flatute of 28 Hen 8. 

The offence, therefore, for which this recog- 
nizance is taken, is made capital by ad of par- 
liament ; and all the fame powers of juftices of 
the peace immediately and of courfe attached in 
them over this new created felony as they had 
over other felonies. 

But it is objeded, that juflices of the peace 
had no power to bail in this cafe. Lord Hale^ 
in voL 2. p. 137, 138. refers to the flatute of 
I Rich. 3. which gave power to one juftice of 
the peace to bail, in felony ; the 3d of Hen. 7. c. 
3. reftrained it to two juftices ; and the 1 iff 2 
P. ^ M. requires two juftices, one of the quo- 
rum, 
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rum, to be prefent at the bailing, and to certi- 
fy it in writiHcT at the next goaKdelivery : And 
by 2 Sif 3 P. cir M. examinations and informa- 
tions arc to be tranfmitted to the next gaol-deli- 
very, where the trial of the felony fhall be. 
And that thefe powers relate only to felonies 
committed within the body of fome county, 
and the recognizances are to be certified to the 
next gaol-delivery, within the jurifdidion of 
the juitices ; but that thefe powers do not relate 
to lelonies committed on the high feas, nor are 
recognizances warranted to be taken for fuch 
oft'cnces by any of thefe ftatutes, or to be cer- 
tified to any court of oyer and terminer or goal- 
delivery to bt holden for the jurifdiction of the 
admiralty. 

I anfwer, that thefe ftatutes are only direc- 

. tory. 

Dalion^s Ju/iice^ c. 90. fays, " That for all 
treafons and other offences againft the peace, 
the juftices of the peace may caufe the offen- 
ders to be apprehended, take examinations, 
and commit to gaol ; and bind over fuch per- 
foris as can prove any thing material, to give 
evidence before the Lords of the Council, 
King's-Bench, gaol-delivery, or elfewhere/' 

The law indeed is fince altered as to the 
Lords of the Council. 

So, if a felony be committed in one county, 
and the felon efcapes into another, thejuftice 
of the county to which he efcapcd may take 

informations, 
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informations, and grant his warrant againft: 
him ; but if he is apprehended and bailed, the 
informations and recognizance mufl be certi- 
fied to the gaol-delivery where the felony was 
committed. 

It is laid down in 2 Hawk. 105. that the 
bailing of perfons comes under the cognizance 
of juftices of the peace, as confervators of the 
peace ; and they are to take furety to appear 
before the proper court. 

And by parity of reafon, the recognizance 
for this offence is properly taken for Boyd's 
appearance at the then next feflion of oyer and 
terminer and gaol delivery to be holden for the 
jurifdidion of the admiralty. 

And the aft of the 32 G. 2. only enlarged 
the power of the juftices, and gave one juftice 
a power of bailing where two had it before, 
and fo reftored the power of the ift of Richard 
the Third ; but upon the expiration of it, the 
power was again reftrained to two jultices, ac- 
cording to the ift of Philip and Mary : And 
therefore this recognizance is taken by two 
juftices. 

It was then objefted, that the recognizance 
is conditioned to appear at the then next feffion 
of oyer and terminer and gaol-delivery of New- 
gate^ zt Jujiice-Hall in the Old Bailey^ within 
the jurifdiftion of the admiralty of England^ 
and no fuch commiffion has been for feveral 
years granted, (though it was admitted that the 
words gaol-delivery were in the old commif- 

funs j) 
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fions ; much lefs ought the following words to 
have been added, " at yu/iice-Hall in the Old 
Bailey^ within the jurifdidion of the admiralty 
of England.'^^ 

» 

Lord Hale^ in his 2d 'voL p. 18. expreffes 
himfelf thus : But note well, " That befidcs 
this commiffion founded upon the ftatute of a8 
Hen. i. which extendcth only to treafon, mur- 
der, robbery and confederacies ; there is, and 
for above thefe hundred years laft paft there 
hath been, in the fame commiffion, a common 
law commiffion of oy^r and terminer, and alfo 
a commiffion of the peace and gaol-delivery, for 
all offences againft any penal laws, fuper marSj 
'uel infra fiuxum maris ; and alfo of all treafons, 
murders, felonies, &c. fuper mare^ vel aliquo 
rivo, poriUy aqua dulci creca, feu infra fiuxum 
maris ad plenitudinem maris ^ a quibufcunque pri^ 
mis pontibus 'uerfus ^mare^ et fuper littus maris ^ 
&c. fecundum flylum et confuetudinem regni An- 
glia et curia Admiralitatis : And limits the 
county of their feflion and inquiry/* 

And by the aft of 32 Geo. 2. Recognizances 
for offences triable in the admiralty, are di- 
refted to be, for appearing at the next fcffion of 
oyer and terminer and gaol-delivery; which, 
though expired, (hews the fenfe of the legifla-^ 
ture, that it then was a commiffion of oyer and 
terminer and gaol-delivery. 

But the eftreat itfelf is a clear anfwer to every 
part of the objeftion. " Admiralty of England-^ 
An eftreat of recognizance forfeited at the 

feffion 
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feffion of oyer and terruincr and goal-delivery 
of our fovereign Lord the King, holden for the 
jurifdidtion of the admiralty of England^ at 
JuJlice^Hall in the Old^Bailey, ^c. 

We are unanimoufly of opinion, that this re- 
cognizance is well taken ; and that it is for- 
feited, and properly eftreated; and that judg- 
ment muft be given for the King. 
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CONTAINING 



CASE S 



UPON THE 



SAME SUBJECT 

IN 

FORMER REIGNS, 
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TERM, 



« 

30 ti^arlefea* 1678, 



TntfdAy figth of OSl^ber. 



Ewin's Cafe. 

9^0LLTj receiver of the affeffments in the Debts, ci- 
%/ county of Huntingdon and other places, fp^j^i^^ ^^ 
was bpund to the King by divers bonds, and fimpie-con- 
indebted to him on his account, Ewin^ aJJ^^^'^^*^ 
goldfmith of Lond&n^ was indebted to yolly by and reized 
fimple-contrad, and Lindfay indebted to Emn ^^^^^^ 
by fimple-contrad ; and upon oath made, ac- hands to 
cording to the rules in 1639, an extent iA^^d jj^*' '^^j'^^^ 
againft yollyj which found Ewin*s debt; and not beyond. 
it was admitted by the court, upon a motion, 
that Lindfay\ debt to Ewin (hall be found and 
feized into the King's hands, i^nd it was faid 
to be the pradice^ that debts by fpecialty fhali 
be found to the third degree, as this was ; but 
the doubt was, if debts by fimple-contraft may. 
And held by the court, that they may, within 
thofe rules, upon oaths and motions, but not 
beyond the third degree. 

S 2 Tuefday, 
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Tuefday^ 26th oi November 1678. 

Jolly indebted to the King, as receiver of 
taxes, Ewin and Norrington indebted to Jollyy 
and hind fay indebted to Ewin and Norrington ; 
upon afSdavit, and motion in courts for Ewin 
and Norrington^ this debt of Lindfay to them 
was feized in aid, being only the third degree : 
And, by the court, held to be within the rules 
for debts in aid. And upon an extent againfl: 
Lindfay^ leafes and goods feized ; and, upon a 
venditioni exponas^ fold ; and the money, upon 
motion, this day, by order of court, paid by 
the fheriff to Ewin and Norrington. 



MICHAELMAS TERM, 



3 & 4 James 2. 1687. 

The King againjl AUanfon, adminiftrator of 

Allanfon, deceafed. 

A debt by 'Tp H E inteftate was indebted in his life-time 
ma Vcized A ^^ Carlton by fimple-contraa, and to three 
into the other perfons by bond, and died. After his 
^^|\^ ^^ death, Carlton being indebted to the King by 
be preferred bond, an extent iffued thereupon, and the debt 

to bond > . U«r 

not paid be- / 

fore feizure; but payment of bonds by an adminiftrator, before feizure or notice 
of the King'8 debt, may be well pleaded againfi the King. 
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• 

by (iinpl€*contra£i: was feizcd by the inquilition 
into the King's hands; and upon this ay2^/r^ 
facias ilTued againft the defendant, to fhew 
caufe why the King fhould not have execution 
agsunft him for this debt, of tl\p goods of the 
inteftate remaining in his hands to be admi- 
niftred. , 

The defendant pleaded in bar, the three 
bonds for true debts, and -all i|i force; and 
that he had fully adminiftred ; and had nothing 
in his hands on the day of the inquilition, be- 
fides ten pounds, which are bound and charged 
in his hands with the payment of the three 
bonds. 

The Attorney- General demurred : And the 
cafe of the King and Knowles^ in, j 683, was 
cited as in point for the King. And RoWs Abr. 
Prerogative 159. and Lane 6^. were relied on 
by the defendant's counfel. . 

I. 

But the court gave judgment for the King; 
And held that the feizure by the inquifition of 
the fimple-contraO: debt into the King's hands, 
preferred it to the bonds not paid before the 
feizure, and would be a good plea to actions 
on fuch bonds ; becaufe it is thereby become a 
debt to the King upon record, and implies 
notice. But they alfo held, that if the bonds 
had been paid before the inquifition, or before 
the adminiftrator had aftual notice of the debt 
to the King, fuch payment would have been 
good againft the King ; becaule there was no 
debt upon record, and the adminiftrator had 
no means to difcbvcr whether there were any, 
or what, deb^s, to the King ; and the inconve- 
nience 
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tors^ or; a^n^ipift raptor s.0K>^d, notidrithAAHdNii^ 
thcif lifmofl; cane, l)c ci|ai|gf4 igitH.J^ mi&p^. 
plicajipa of affcts, pw qf th^r qwa. cftaftait 
4^ the court ljel4 acq^Rdittgly. iitf«rjf <Jtfci q£ 
/ Kii^g G^rg^ 2. in* tjic c?fr of tie jfytoi^H^-tGcn 
neral againft White, Comyns^s Rep. 438. . 



•^F^m 



RASTER TERM, 



4th of William and Mary» 1692. 

Thc^ Ring j^^/^Dickettfon, executor of Qbe-. 

dicnce Holqroft, 

Aprccc- ^ I 'HE cafe was. A; was indebted- by jcrdg* 
wTnVobr 1 luent to B. and by bonds to C. and D. 
taincd by a and by fimple-contraft to E. and died. £• bc-t 
t^r"&aHbc'^ng a debtor to the King, caufed the debt due 
preferred to to him tQ bc fcizcd into the, King's hatn4s ; and 

by\hi'ftl- ^P^'^ ^^^^ ^fcirejacias iffued againft^ Dickenfon^ 
tutc33H. executor of A. and before the return of it C 

but'a fubfe. ^'^^ ■'^' ^^^ boud-creditors, obtained judgment ; 
quent judg. and then Dickenfon pleaded to ihtfcire facias^ 
m>T'ButV^^ judgment prior, and the fubfequent judg- 
V plea by an mcuts. The Attorney- General demurred. 

executor of 

feyeral 

judgments 

is entire, 'X^\^^ points argucd in Hilary 1691, were, 
ofthem'^* firftj whether the fubfequent judgments (hould 

faiU judg- ' be 

ment ihall ^ 

be againft 
him. 



r 



EASIER THUH^ 4 VTA. ft Mte i€t^ a$S 

k^ prtfiriwd to ihe Kkif^ for it wa» admitted 
diot ifbe prccf dent judgment fliould be pncfes^ 
red? Secondly, if the fubfequent judgiMnts 
ibould not be preferred, and the precedent 
judgment ftould be preferred, tljeiv if ^zSng 
tb^zr ih one entire plea, judgment ftould be 
againft the defentfant ; or if the Attorney-GeM- 
ral dught to have replied a^ts beyond the £ril 
judgment ? 

As to the firft point, Burnet's cafe, entered 
Hilary 31 5sf 32 Car* 2. Roll. S6» and the King 
and Knowlesj in 1683, and the King againft 
jillanfom^ in ^^^J^ were cited ; where it was 
adjudged, that a debt by fimple-contraS: ferzed 
into the King's hands, fliould be preferred and 
paid before a debt to the fubjed by bond. 

As to the fecond point, was cited the opinion 
of Chief Juftice Vaughan^ in Edgecombe and 
Deey (ia Im reports 104.} that fo long as one 
judgment is in force and unanfwered, the plain- 
tiff flkmkl net have jifidgment out fucb a ptesu 
But on the Contrary ws^s ciked the curoent opi* 
mon, andf Haneock and Frowdeh cafe, l Saund* 
J37. a Sauffders^Oj 51. and that the fdea was 
entire; 

• 

This cafe wa^ adjourned to this term : Wheat 
it was adjudged for the King ; firft, that his 
debt fliould be preferred before the fuWie.que»t 
judgments, (viz.) before any bond, Ihrdr. 
2*3. but a precedent judgment fliould be pre- 
ferred before it, upon the words of the- 26th 
fc6Kon of the ftatute of the 33 Hen. 8* c. 39* 
So always, thaft the King's fuit be takea and! 

commenced. 
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commenced, or procefs . awarded for the dd>t 
of the King, before judgment given for the 
perfons. 

Secondly, It was adjudged, that the plea was 
entire ; and that it was not neceflary to reply 
aiTets beyond the firft judgment. See 2 Roil. 
104. I Lev. 1 6, Salk* 298. Cartb. 429. Lord 
Raym. 263. 



HILARY TERM, 



10 & II of William 3, 1698. 






Informat] 
on for a 
penalty 
abates by 
the death 
of the de- 
fendant, 
after trial 
and before 
judgment , 
and this 
may be ta. 
ken advan- 
tage of, by 
fuggeflion 
of the death 
upon the 
roll con. 
feffed by 
the Attor- 
ney-Gene- 
ral, with- 
out a writ 
of error. 



Attorney-General again/i Buckley. 

UPON an information on the French ad, 
for having in his cuftody French lace and. 
(ilk, i5fc. whereby he forfeited fuch a fum, 
(yi%.) fo much per pound ; the defendant plead- 
ed not guilty, and was found guilty to the va- 
lue of 2000A at Nijt Priusj after Trinity term 
laft, and then died before Michaelmas term : 
And ^is executor moved, upon an affidavit of 
the death, that judgment (hould not be enter- 
ed, becaufe the information was abated. And 
upon debate, the court doubted whether this 
matter could appear by affidavit, without put- 
ting the party to bring a writ of error. But 
then it was inftiled, that it was remedied 

by 
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by the aft 16 6* 17 C^ir. 2. c. 8. which helps 
this point in common cafes ; and the doubt 
was, if this cafe of the King, for a forfeiture 
upon an information, was within it : The words 
are, " In all aftions real, perfonal or mixt, the 
death of either party fhall not be alledged for 
error/* Thefc books were cited ; i Roll, 768. 
Cro* Car. 507. 3 Keb. 292. Hardr. 161. 1 Sid. 
13K 2 Sid. 34. 

This motion was made in Micbailmas term 
I o William 3. and adjourned to Monday 1 3th of 
Feb. 1698. When it was refolved by Lord Chief 
Baron Wardy Barons Powis and Hat/ell^ that 
judgment fliould be flayed : For they thought, 
firft, that it was not an adion real, perfonal, 
or mixt ; fecondly, that the King was not pro- 
perly faid a party ; thirdly, that it was a penal- 
ty, not a duty, nor in lieu of cuftoms or any 
revenue of the crown ; fourthly, that adions 
did not comprehend informations between party 
and party, nor include the King. 3 Leon. 215. 
Noie^ The court was in doubt, if the death s."p[* '^ 
might be (hewn to the court by affidavit / and, 
by confcnt, to avoid this queftion, it was fug. 
gefted upon the roll, and confefled by the At- 
torneyrGeneral. 



Michaelmas 



. \ 



MICHAELMAS ,TERM, 



1 1th of WiHiam 3. 1699. 



Sir Thomas Gooke agahtfl The- Attorney-Gene- 
ral and others. 

blck ilTuc T JPON an Englijh biff, brought to have the 
for pepiwt Vv drawback upon pepper exported, or to 
"ort V*' ^^^^ ^^^ debentures, the firft being qanccBfed 
witwn thf by ordter of the commiffioners of the cuftoms ; 
year, or Jt was rcfolved, 

prevented ' 

by acci- 

dent« 

If goods Firft, That if goods weirc imported by J3>r- 
t7b^^,g^l/^ on the 23d of Odober 169:7^, aand fliipt on 
andihip. board for exportation on the: ift of Ofiober 
P^rtadon*" ^^9^9 ^^^ th«n indotfcd to anodhcc (hip, and fia 
by ano- did not go: out of poit till the lit. of ifofuamier 
k\\%Toz ^698, no drawback was due, for k was tbca 
third, re- out of time } and they muft aftually be out of 
d^r^back* port withiu the year, if not prevented by acci- 
it is loft. * dent. 



Secondly, That if goods were imported by 
one perfon, and (hipped for exportation by ano- 
ther, and afterwards fent on (hipboard ; the 
fecond perfon fold to T, S. rcferving for the 

drawback j 
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^>»;Wlwck ; iui thi3 cafe the drawback iKias Foflt : 
^r the picopecty mud not be changed} after the 
fbippmg or exportatiofif Note thejecand^rukin 
tbf Jfcmd\b9ok ofmUu 



.$*CorjsieyrOc»cral agcdnfli Wcedcn and.Shaks. 



JpETMRLa Store (who was a Frenchman na- chofcs in 
turalized) made his will during the war,*^^^^^^ 
and gave feveral legacies to Frenchmen living an alien 
in Bourdeauxy and died. Some of the legacies * "rf"fcd'^to 
were payable prefently, others at age, &fc. A the crown : 
commiflion iflued to find this matter, and then j^^Vbra 
the peace was made, and ten days after an in- commiffion 
quifition was found and .returned : And upon *"*^ »niu»|»- 
long debate, it. was refolved, title the ~ 

King^ and 

Firft, That chofes en anion which belonged to \^^^^^ 
an alien enemy, were forfeitable to the crown, fitios dif. 
Maynar(F% Ed* 2. inter memoranda /caccarii 41, ^^*ff^£^^^ 

forfeiture. 

Secondly, That this dught to be found by 
inquifition to make a title to the King ; and that 
this wks an inquifition of intitling, and not of / 
inftrudion. P^^^'s cafe, 5 C<7. 52. . 

Thirdly, That the peace being concluded be- 
fore the inquifition was taken, difcharged the 
caufe of forfeiture. 

Fourthly, That the iptquifition taken after- 
wards, did not relate to fst up this forfeiture, 
for the caufe was but temporacy ; and that caufe 
being reowved before the "King's title was 
found, the finding after (hould not relate. Note, 

Thefc 
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Thcfe cafes were cited ; 1 9 Ed. 4. 6. i Saund. 
361. Toomes^ admin i^raior- of Toomes^ againft 
Hetheringiov. RaftaVs entries 605. 2 RolVs /fbr* 
399. 8 Ref. 170. Tourfon's cafe., 1 In/i. 118. 
Magn. Chart, c. 30. a Inji. 58. 9 jBrf. 3.^. i* 
14 £rf. 3. ^. 2. 2 /?/V. 3. 2. I Rollers Rep. 175. 
3 Bulftr. 27. The King againft William/on^ 
fmce publiflicd in Freeman s Rep. 39. iVi?/^ ^y^^^, 
great ftrefs was laid on the articles of piakc. 
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1 2th of William 3*. ^7^0. 

Attorney General againft Bafnett. 
The King yy ^^^ rcfolved that the Kine. under an out- 



I 



outlawry, JL Uwry indcbt upon afeizure, may redeem a 
may re- mortgagc. A bill was brought at the relation 
mortgage, of A. and not for the King ; the relator had no 
and fo »nay leafe, and the court would do nothing in it : 
Ifttr aieafc Btit the relator alledging that he was about a 
granted by leafe, the court retained the caufe. And after- 
and notTt. wards he obtained a leafe ; and upon producing 
fore. it in court, had a decree to redeem. Sec i 



Peere Williams ^\^^ 2 Peere Williams 269. 






Hilary 



HILARY TERM, 

13th of William 3. i70i. 

The King againji Orpheur, 

IT was refolved, upon a demurrer to a plea Scotland is 
to a writ oi fcire facias j upon a falt-bond, fci' ^tWn 
that Scotland was not in that cafe beyond the *« "'«*»- 
fea, or within the meaning of the falt-aSs, to faiiaas, » 
difcharge a debenture or drawback of the duty, ^ifchargca 
upon the falt's being Ihipped for and landed in o^r" wl* 

Scotland. back. 
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6th of Anne, 1707. 

The Queen againji Newel ^nd others. 

AN immediate extent iffued againft the de-^" ^"*'^^- 
fendants, direfted to the (hcrifFs of Lon- Ranted 
don, in which there was the ufual claufe, cm- ^g^inft a 
powering them to call before them, and to ex- f Jgng to'bc 
amine all perfons proper to be examined in the examined 
premiffes ; and an inquifitioh was taken before crown up- 
thc flieriffs, and James Taylor was fummoned in on the ex- 

• • ecution of 
writing ,„ extent. 
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writing to attend, and give evidence for the 
queen 4 who accordingly attended, but refufed 
to be •examitied as to Newellh bofoks (which 
were in his hands, as affignee under a com- 
miflion of bankruptcy,) or to any thing in the 
books being againft himfelf and his own in- 
tereft. The fecondary certified this matter ; 
and it was moved for an attachment againft 
Taylor^ for his contempl: in refufing to be ex- 
amined, f 

Though the power ^iven to the iheriSs by 
the writ, is only to propound fair and legsi 
quei^ions, yet the perfon fummoned mult an- 
fwer all queftions touching the matters to be 
enquired of} which he could not demur tb^ 
if a bill in equity was filed againft him, not- 
withftanding they may concern his own intereft, 
provided they do not fubjed him to any penalty 
or forfeiture. An4 the court, thinking the 
queftions which Taylor was required to anfwer 
were legal queftions, granted an fiittachment 
againft him. . ' 



MicbaelmaiK 
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MICHAELMAS TERM, 



7th of Anne, 1708. 



The <^oea snd Wood. 



etc 



trompbhit tint perfons had not attended witnefles 

^1 ^ . / _^ ^ not attend" 

the 'execution of an extent, a new ex- ing the ex. 
teat was ordeited to be taken out, and the per- ^«^'^" ®^ 
fons complained of were ordered to attend the Tnew o"nc 
execution of it ; and after, the court, would ^as o"*«^- 
confider of their behaviour and cofts : And f^e/to 
thicy to fhcw caofe why the profecutor of the attend th« 
extent ihould not have cofts. 



execution 
of it,tnd 
cofttre- 
Icfvcd* 
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HILARY TERM, 



7th of Anne, 1708. 



The Queen and Thornton. 

CT'HORNTON was receiver of Lancq/hire, ^^f^\^''^ 

A. was indebted to him in ao/. and alfo to jure uxoris, 

J5. a fingle woman, by bond in 50/. Thornton '^ ^ra^^cbt 

married originally 

due to hlmi within the meaning of the ftatute 7 Jac. i. Ct if. 
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married B. and afterwards took out an extent 
in aid againfl: himfelf; and tbefe two debts 
were found, and feized into the Queen's hands : 
And Thornton made an affidavit for an extent 
againfl: /i. and fet out thefe matters in his affida- 
vit. But the queftjon was, whether an extent 
ihould ifTue ; becaufe the debt of 50/. was in 
right of his wife, and not originally due to him, 
(^as the words of the ad of 7 Joe. c. 15. and 
the rules were ?) And upon debate, the extent 
did go ; for it was then the hufband's, and was 
not a trufl:, as the word was originally intended 
to meet with : And fo held in Hob, 253. Cro. 
Jac. 524. 



Poole again/i The Attorney-General and ano- 
ther. 

3iJi decree P^ ^^^ devifed his cftate to A. paying 200/. 
payment of a-piccc to his grandchildren, and a power . 

^IfaTcd ^^ ^"^^^ ^^^ non-payment, and ^icd. A. fold 
onTfnd, the eftate to B. who had notice of the charge ; 
tho'ex. B. being indebted to the Queen, the eftate was 
the Queen's f^izcd and extended ; and Poole' ^ grandchildren 
bands. brought a bill againft the Attorney-General 
and B. to have the legacies, and charge the 
eftate therewith. And decreed accordingly. 



Eafter 



EASTER TERM, 



on 



8th of Anne, 1709. 



Score, who, &c. againft the Lord Admiral. 

IN a prohibition.. A (hip with French goods ^.^JP^*» 
came into the port of Penzance^ and was the admi- 
there feized by the admiral's officers, sfs a per- "''« ^^' 
quifite of the admiralty, A cuftom-houfe of- pcrquifue 
ficer afterwards feized the (hip, as forfeited on *"^ ^^^^^:' 
the French prohibition-aft, and exhibited an^^hVacITf- 
information, and moved for a prohibition. And, to«»-hou<e 
upon debate it was granted ; for the fliip was forS^cd or 
prcfcntly forfeited by the aft of parliament, ^^c French 
upon coming into port, and the fcizure after- on^aa "" 
wards of the admiral did not prevent this for- He exhibit, 
feiture : Alfo, it was a feizure at land. Note, t'^Jj^^^ 
Lord Chief Baron Ward cited a cafe in the time and moJed 
of Lord Hale, where goods were put on board, b^'j^J'"'^*' 
duty not being paid, and carried to fea, and which'was 
became flotfam ; and a fuit was commenced in slanted. 
the admiralty, who have jurifdiftion of flotfam ; 
and, upon an information in the exchequer for 
the forfeiture, in regard they were (hipped be- 
fore duty paid, a prohibition was granted ; for 
the crown had a title by the forfeiture, and the 
goods becoming flotfam after did not purge the' 
forfeiture. 

T Trinity 



TRINITY TERM, 



8th of Anne, 1709. 

John Brufc, who, &c. againft Sir Simon Har- 
court, Attorney-General, Entered Micha- 
elmas, 6th of O. Anne, Roll. 85. 

French JNFOR MATION upon a feizurc of French 
bought in X wine, as forfeited by the importation of it 
Holland by contrary to the att 3d of the Queen, c. m. 

the order of p i_m • • ii ^ j j ^" • i_ 

the Queen, lor prohibiting all ' trade and commerce with 
with her France; and which enafted. That no French 
and"foV the wines, nor any other goods or commodities 
neceffary whatfoever of the growth, produft or manu- 

ufe of her r t\ r r ^i: j • • • • 

fanjiiy, and *aaure of any or the dominions or territories 
imported, of the French King, Ihould be imported into 
Ibrfeitcd by England^ under the penalty of the forfeiture of 
thcaaj all fuch goods and commodities*, and of the 
Anne, c. ^jp ^^ ^f^Q^\ Jq which they fhould be imported ; 

one moiety to her majefty, and the other 
moiety to him who ihould feize, inform or fue 
for the fame. 

A writ of appraifement was fued out ; and by 
the indenture returned thereupon, the wine was 
valued at i6oo/. Mr. Attorney-General entered 
a nolle profequi as to one moiety ; and as to the 
other, pleaded that the wine was not imported 

contrary 
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contrary to the form of the ftatute. A fpecial 
verdiflt was found, that the wine was French 
wine, bought in Holland by the Queen's order, 
with her money, and for the neceflary ufe of 
her and her family: and afterwards, by her 
order, imported into England^ fpr the ufe 
aforefaid. 

The queftion was, if this wine, being the 
Queen's wine, and imported for the ufe afore- 
faid, was forfeited by the words or intent of 
the faid act. ? 

After feveral arguments, all the barons 
agreed, that the difpcnfmg power was abolifli- 
ed by the ftatute 1 fT. £ff M. but they differed 
in the conftruftion of the aft 3d of Ann. and 
argued feriatim. 

Baron Lovell was of opinion for the plaintiff, 
that the a£t was an abfolute prohibition, without 
regard to perfon or quality, and extended to the 
Queen as well as to her fubjecls : and as to the 
objedtion, that the Queen could not forfeit to 
herfclf, he anfwered, that the forfeiture was 
formally to the Queen, but fubftantially to the 
Queen and informer, each a moiety. 

Baron Price was of opinion for the defen- 
dant, that the ftatute was to rcftrain trade with 
France ; but that this cafe was not within the 
raifchief intended to be prevented, the wine 
being found to be for the neceffary ufe of her 
majefty and her family. ' If the verdid had 
found that any perfon had traded for this wine 
under the Queen's authority, it would have 
been forfeited j but here it was only imported 

T 2 for 
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for the ufe of the Queen's own family ; and 
not by way of trade or mcrchandi?;e. This 
is a fuppofed forfeiture by aft of parliament 
to the queen ; but fhe could not forfeit to her- 
felf, and the moiety to the informer was only 
the method of diftribution. He thought, that 
this information could not be maintained j but 
that the plaintiff's remedy was by petition, if he 
had any right. StamforcTs Prerog. 72, 74, 76. 

Baron Bury — This aft relates to trade ; and 
the perfon importing is intended a merchant 
for his own benefit, and not for the ufe of the 
Queen or her domeftic family. All forfeitures 
by ftatute are to the queen, if not fpecially gi- 
ven. Dr. i^^er's cafe, iiC^. 60. 

Lord Chief Baron Ward — A prohibition un- 
der a penalty is not an abfolute prohibition, but . 
fub modo ; and the prohibition in this cafe ex- 
tends not to the Queen : The wine is found to 
be neceffary for the ufe of her majeft'y and heV 
family ; and if it had been imported in a Dritijh 
man of war, fliould the Queen forfeit the man 
of war to herfelf ? 

The Barons argued more at large ; and tliis 
is only a Ihort account of their.reafons. Judg- 
ment was given for the defendant. 



Michaelmas 



MICHAELMAS TERM, 



8th of Anne, 1709. 



Bartlett againft The ^Attorney-General and 

others. 

CLARKE, m 1601, was made colleftor of^.^^"^^ 

K^ i_ rt •1 c Ti r, n t given as fe» 

ttie cultoms in the port or Bojton ; Bartlett curity for a 
and others were fecurity for him. In 1698, 10 ^^^'^^^^^^ 
W. 3. the duties were granted upon coals, Sffr. toms does 
which by the ftatute, were to be under the ma- "°* ^^^^^"^ 
nagement of the commiffioners of the cuftoms ; quent"duty 
and feveral claufcs for that purpofe in the ad. "p^" <:o»^s, 
The fommiffioners gave Clarke a deputation ^ucaoV' 
for that purpofe, and took fecurity. ^ After- ^^^d a new 
wards Qdrke died, the cuftoms were paid ; but and gave "' 
on this new coal duty one thoufand pounds Security for 
remained unpaid : upon which the bond was [Ijj^on^coais. 
put in fyit againft Bartlett^ the widow and ex- And fo it 
ecutrix of Bhrtlett the fecurity, and fhe brought Zhtv^L 
her bill : And the queftion was, whether the f^curiry 
bond in which Bartlett became fecurity, ex- ^^^i^f 

tended to this future duty on coals. fccond de- 

putation. 

After adjournment, the barons ^tYiwtrcdi//^</^J/^^ 
their opinion feriatim, and unanimoufly held, 
that the faid bond did not extend to the future 

duty 



'», 
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duty on coals, and that the plaintiff ought to be 
relieved ; and accordingly ordered a perpetual 
flay of procefs upon the faid bond. 

Bowdagc againji The Attorney-General. 

THE cafe was the fame, except that no fe- 
curity was given on the fecond deputa- 
tion ; and the like decree* 
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MICHAELMAS TERM, 

9th of Anne, 1 7 1 Or 



Nat, who, Uc* again/i Bartlett. 



It>f()rmati- 
on oira de 



IN an information of Devenerunt^ the charge 
was, a parcel of wine, of the value of one 
J^f'^.^**^"* hundred pounds. And after a verdid for the 
cxprcffing Queen, the defendant moved in arreft of judg-^ 
the value, ment for the uncertainty ; becaufc neither the 

but not the . i_ /i • els " i_ i» j 

quantity or quantity, as hogiheads, er^r. nor the Kinds, as 
bi'd^.' *' French J Spanijh^ ^c* were mentioned. And 
otherwrife upou debate and confideration, judgment was 
upon tfdi-for this omiflion arrefted, notv^ithftanding ma-p 
ny precedents produced within twelve or four- 
teen years laft, (but no ancient ones appeared ;) 
and a difference was relied on in this informa« 
tion, which is in nature of a trover or trefpafs ; 
and informations of feizure, which are made 

qertaio 



MICH. TERM, 9 Anne, 1710. 279 

certain by the writ of appraiferacnt ; and as to 
the ojjjeftion of a gcncjal indebitatus ajfump/itj 
it was faid, that that is upon a contra^, and fo 
it may be known what the matter is, or what 
is contrafted for ; but this is a tort. 2 Lev. 1 95, 
1 Ventr. lyz. Styles 360. 2 Ventr. 262. 2 Jones 
109. Cro. Eliz. 865. Note, Baron Price was of 
the contrary opinion, and thought the infor- 
mation good ; but judgment was arrefted by the 
other barons, on the aSth of November, in this 
term. 

Attorney General againft Crefner. 



AN Englijh information was brought, toAniofor- 
difcover what ftock in hand of pepper, SJ?,ter'° 
the defendant had on the 8th of February faft, the defcn- 
and to recover the duty of one (hilling and fix- ^f pepp^^*"!^ 
pence in the pound, laid upon it by aft of the the defen- 
laft fcffion ; which enafts, that the perfon (hall ^'„";,^J; 
cnter the fame at the cuftom-houfe, before the becaufe' it 
15th of May, or in cafe of negleft, he forfeits ]^,^"{;|^"^; 
the pepper, or the value thereof. To this bill a penaJty, 
the defendant demurred, becaufe it fubiefts him ^^^y^^^ 
to a penalty ; and the year not bemg palt, he is part-, and 
liable to the common informer : And Mr. At- ^f"^""cf 

, -• .,, , allowed. 

torney s waiver will not prevent the common r 
informer ; nor is this bill pleadable to a qui tarn 
information ; nor can an injunftionbe granted, 
to ftay the common informer's fuit. And the 
demurrer was allowed by the whole court, 
8th of December 1710, at Serjeants-Inn. See 
the precedents, Mich. 1705, Attorney -General 
and Smyth, for the duties on wines ; Mich. 6 
Ann^ Attorney-General againft Pocock and other 
Malfters ; Mich, ijoy. Attorney General zgzind 

Bewis 



\ 
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Bewis and others^ for the duty on coals. Note^ 
If the y^ar be paft, fo that the common infor* 
mer cannot fuc, then an Englijb information 
lies for the Attorney-General to difcover, he 
waiving penalties and forfeitures ; otherwife not. 
Note,^ The Lord Chief Baron faid. If Mr. At- 
torney-General, within the year, prefers an 
information, whereby the common informer is 
barred, and then brings a bill to difcover, it 
will be good. ^arc. 



TRINITY TERM, 



loth of Anne, 1711. 

Weddel, who, &c. againft Thurlow and Har* 
ris. Entered Mich. 7th of Queen Anne, 
1708. Roll. 63. 



The 



Qucen*s T JPON a ihotion in arreft of judgment, it 
^^d^'^d' ^^ ^^^ refolved by the court (upon conful- 
Vytht\et tation with all the juftices) that the Queen's 
of general part was pardoucd, but the informer's was not ; 
Ann°c! L. becaufe the words of the aft of general pardon, 
but not they Jnn. c. 22. are, " dl that the crown could 
informer 8. p^^j^^,, gm; |^y ^[^gijjfQj.jpg[tJon filed, (which 
was before the pardon,^ the informer's part 
was fixed and vefted. This matter was depend- 
ing feveral terms j and on Tuefdayy 19th of 

June^ 
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yune^ in this term, the court was of opinion^ 
that the informer's moiety was not pardoned, 
but gave judgment for the defendant as to the 
Queen's moiety, i Heh. 7. pL 2. Cro. Eli^* ijS, 
yenk» Cent* i64, 2 Strange 1272* 



TRINITY TERM, 



I I 



1 2th of Anne, 17 13. 



The Queen againft Jofeph Quafh. 

IT was adjudged, that immediate extents for immediate 
- the crown, finding the Came goods found ^^1"^* 
upon a former extent in aid, (hall be preferred preferred 
and paid before it; and among immediate ex- *^^^^^*^|^ 
tents, they iluU take place according to the and before' 

tefte. extents in 



aki. 



The court gave their opinion, that the ex- 
tents for debts immediately due to the crown 
Ihall be firft fatisfied and paid, and that the ex- 
tents in aid (hall be poftponed till fuch debts be 
paid and fatisfied ; and ordered that all further 
proceedings upon the feveral extents againft 
the defendant for the feveral debts fcized in 
^id of A, B* and C (hall be and are hereby 

ftayed, 
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ftayed, until her majefty's debts, due from the 
faid defendant upon the poft-office account, the 
old duty on houfes, the land-tax, and new du- 
ty on houfes, (hall be fatisfied and paid, with 
cods and charges ; and the debt due upon the 
poft-ofEce account, together with cofts and 
charges, to be firft paid. 



MICHAELMAS TERM, 

4th of George i. 1717. 

The King and Bowdagc. 

diatlTcTr A ^ extent iflued in aid, and goods found 
tentihaii /^ and fcizcd J and upon ^ venditioni expo- 
Tt/tf^n' ^^^9 ^^^ flierift' returned, that he had the mo- 
cxtcntin ney : then came an immediate extent for the 
aid} and a ^j.q^jj, which alfofouudthc goods firft extended. 

fecond im- '/ini i n -rii* 

mediae ex- The Kmg ftiall have them : ^But not if they had 
^"f' "P^P been delivered. 

which evi- 
dence was offered to find the goods feizcd in aid, ihall be preferred to a prior im. 
mediate extent, not offering fach evidence. 

In this cafe, there were two immediate ex- 
tents for the crown ; the firft found goods, but 
not what wercfound on the extent in aid, nor was 

any 
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any evidence oflf(?red as to thofe goods, nor was 
it infifted that they (hould be found ; then came 
another immediate extent, and the perfon pro- 
fecuting it offered to find what was feized in aid, 
and was refufed : The court ordered a new cx^ 
tent, of the like tefte as the fecond immediate 
extent was, and refufed it to the firft immediate 
extent. And this was held to be the law and 
courfe of the exchequer. 



FINIS. 



1 



TABLE 



OF THE 



PRINCIPAL MATTERS. 



A. 
ABATEMENT. 



In 



FORMATION, for a penalty 
abates bv the death of the de- 
fendant after trial and before 
judgment ; and this may be ta- 
ken advantage of by fuggeftion 
of the death upon the roll, con- 
feffed by the Attorney-General, 
without a writ of error 

Page 264 



ACTION. 

An action does not include an in- 
formation for the King and 
parry. 92, 365 



The court removed an adtion in- 
to the office of pleas, where it 
appeared the crown was con- 
cerned in the event of it Page 

143 



ADMIRALTY. See prohibition, 
recognizance. 



ALIEN. 



A perfon fuggefted to be an alien 
in an information exhibited for 
the King, mull anfwer whether 
he be an alien or nor, and can- 
not demur to the difc^yery 144 

Chofes in adion belonging to an 
alien enemy are ^ eited to the 

crown. 



TABLE OF THE 



crown, but there muft be a 
commiflion and inquifirlon to in- 
title the King ; and a peace be- 
fore inquifition difcharges the 
caufe of forfeiture Page zSj 



APPRAISEMENT, writ of * 

Upon an information of feizure of 
Britifh and foreign coins there 
is no occaHon for this writ ,57 



ATTACHMENT. 

tempt. 



See con- 



CONTEMPT. 

Aw attachment granted agatnft a 
perfon refufing to be examined 
for the crown upon the execu- 
tion of an extent Page 269 



COPYHOLD. 

Copyhold lands are not liable to 
be feized upon an outlawry, be- 
caufe it would be prejudicial to 
the lord of the manor. 1 90 

Nor upon an extent 195 



C 



COINS. 

Upon an information of feizure of 
Bviti/h'dind forefgn coins, there 
is no occafion for a writ of ap- 
praifement, or a fecond procla- 
mation ; and judgment may be 
for the coins themfe Ives 57 



COMMISSION. 

There muft be a comm'ffion and 
inquifition to intitle the King to 
chofes in action belonging to an 
alien enemy, and a peace be- 
fore inquifition difcharges [he 
caufe of forfeiture 267 

COMPOSITION OF FINES. 
See Court. 



COSTS. 

Attorney-General, as well as the 
officer, is intitled to cofts by 
the adt 8 Anne^ c. 7. where 

- there is judgment for the King 

9* 



COURT. See removal of aaions. 

Where the court will order judg- 
ment for the defendant in a 
crown-caufe, unlefj Mr. Attof- 

; ney- General will proceed 50 

Upon a feizure of peri (liable goods, 
the court has a difcretionary 
power to order a fale without 
the confent of the claimer, but 
cannot order the goods to be 
fold after judgment pending a 
writ of error 70 

The power of the court to enforce 
a due execution of the revenue 
laws 82, 83 

The 



PRINCIPAL MATTERS. 



The court by privy feal, may dif- 
charge a penalty fixed by (latute, 
as well as a fine fet by judgment 
of a court Page 165 

The court will decree payment 
of legacies charged on land, 
though extended into the Queen's 
hands 272 



CUSTOMS. See Forfeiture. 



Raifins imported from Marabella 
or Eftapona^ being within the 
jurifdidHon of Malaga in Spain^ 
are to pay duty as great raifins 

37 
Ships taken as prize by a Britijh 

man of war are liable to the 
duty of 5/. per cent, ad 'valorem^ 
charged upon goods and mer- 
chandizes by 1 2 Car, 2. c. 4. 

19a 
But Frefic/t-m^ide fails belonging 
to a French (hip taken as afore- 
faid, are not chargeable with 
the additional duty of id. per 
ell, by 12 ^nn. c, 16. and 19 
Geo. 2.C. 27. 224, 225 

Where a (lilp is forfeited, and af- 
terwards feized by the admiral- 
ty, the coun will grant a prohi- 
bition 273 
A bond given as fecurity for a 
colledor of the cuftoms does 
not extend to a fubfequent duty 
upon coals, where the collec- 
tor had a new' deputation, and 
gave fecurity for the duty upon 
coals ; and fo it was held where 
no fecurity was given upon the 
fecond deputation 277 



D. 

DEATH. Stt Abatement. 

DEBENTURE. See Drawback. 

DEBT TO THE KING AND 
IN AID. See extent. 

Where it (hall be preferred to that 
of the fubje6t, and where not 

lOI 

A debt, by fimple-contraft feized 
into the King's hands, is to be 
preferred to bonds not paid be- 
fore feizure, but payment of 
bonds by an adminiftrator be« 
fore feizure or notice of the 
King's debt, may be well plead- 
ed againft the King 260 

A precedent judgment obtained by 
a bond-creditor (hall be prefer- 
red to the King by the ftatute 
^^ Hen, 8. f. 39. but a fubfe- 
quent judgment ihall not 262 

A debt due to a msLnjure uxoris 
is confidered as a debt originally 
due to him, within the mean- 
ing of the ftatute 7 Jac. i.e. 15. 

271 



DELIVERY, writ of. 



It is difcrerionary in the court, ac- 
cording to the circumftances of 
each cafe, to grant a writ of 
delivery or not. Denied for 
tobacco-ftalks^ and why 1 96 

DEMURRER. 
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DEMURRER. 



A perfon fuggefted to be an alien 
in an information exhibited for 
the King, cannot demur to the 
difcovery, but muft anfwer 
whether he is an alien or not 

Page 144 

A perfon no way concerned in 
intered may demur to the dif- 
covery required by a bill, be- 
caufe he may be examined as a 
witnefs. Mter where he is in- 
terefted in the event of the caufe 

162/164 

Information to difcover the defen- 
dant's ftock of pepper; defen- 
dant demurred, becaufe it would 
fubje^ him to a penalty the 
year not being paft ; and demur- 
rer allowed 279 



DIEM CLAUSIT EXTREMUM. 

No Jiftn claufit extremum can ifTue 
regularly againft the eftate of a 
perfon who was not debtor to 
the Kinsr. or found in his life- 
time to be debtor to the King's 
debror 16 

Where a perfon is indebted by 
iimple-contrad to the King at 
his death, and that debt is 
found upon a commidion, a 
diem claufit extremum may iilue 
flgaind his efiate, though he 
was not debtor to the King by 
record at his death 95 



DISTRESS. 

An immediate extent againft the 
King's debtor, tefted after a 
diftrefs for rent juftly due to 
the landlord, with notice to 
the tenant being the King's 
debtor, and appraifement of the 
goods and chattels, but before 
Tale, fliall prevail againft the 
diftrefs Page 1 1 a 



DRAWBACK, 

No drawback is due for. pepper, 
unlefs exported wirhin the year, 
or prevented by accident 266 

If goods are imported by one, and 
ihipped for exportation by ano- 
ther, who fells to a third, re- 
ferving the drawback, it is loft 

266 

Scotland is not beyond fea wiihin 
the meaning of the fait adts to 
difcharge a debenture or draw- 
back 269 



E. 



ERROR. 

The court cannot order perifliable 
goods to be fold after judg- 
ment pending a writ of error 

Where 



J 
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PRINCIPAL MATTERS. 



Where a writ of error is brought 
upon a judgment in this court, 
and abates by the death of the 
plaintiff in error, the new 
writ of error muft be dire6led 
to the treafurer and barons, and 
not to the lord chancellor, the 
office of lord treafurer being 
vacant Page 142, 143 



ESTREAT, 5« Recognizance, 



Eflreats ought not to be made on 
proof by witnefs of mifbeha- 
viour committed out of court ; 
but it ought to appear by fome 
a£l of court that the condition 
of the recognizance is broken 

54 



EXCHEQUER. 

The claim upon a feizure by an 
officer of the revenue can only 
be in this court 69 



EXECUTORS. 

Where they are anfwerable for 
each other's deficiency, and 
where not \^% 



EXTENT. Immediate and in aid. 

A fecond eactent tefted after an 
alignment uuder a commiffion 
of bankruptcy, and all proceed- 
ings were quafhed : but liberty 
given to move for a new extent 

U 



of the fame tefte as the firft 

Page i^ 

A new extent ordered of the fame 
tefte as the former, upon fede- 
ral precedents 36, 176 

The court will not order lands 
feized upon an extent, to be 
excepted out of an extent to iP- 
fue on a fubfequent judgmeot 

5* 

Where a fcire facias is fued out 

and a fcire feci returned, as 
extent may iffue after the ex- 
piration of a rule to appear and 
plead, without entering anj 
judgment 9|. 

An immediate extent againfl: the 
King's debtor, tefted after a 
diftrefs for rent juftly due tm 
the landlord, with notice %% 
the tenant being the Kin^« 
debtor, and appraifement 4£ 
the goods and f battels, but be- 
fore fale, ihall prevail againft 
the diftrefs iiz 

So fhall an extent tefted on the 
day of the date of an aftiga* 
ment under a com million fif 
bankruptcy 1 26, 1 27 

Copyhold lands are not liable m 
be feized upon an extent, be- 
caufe it would be prejudicial ts 
the lord of the manor s 95 

Debts, either by fpecialty or fim- 
ple-contra£t, may be found and 
feized into the King's hands 
to the third degree, but not be- 
yond 259, 260 

An attachment granted againfta 
perfon refuting to be examined 
for the crown upon the execu- 
tion of an extent 269 

Witneftes not attending the exe« 
cutioQ of an extent^ a new one 

ordctcd. 
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ordered, and they to attend the 
execution of it, and cofts re- 
ferved Pagez^x 

A debt due to a mao jure uxoris^ 
is coniidered as a debt origi- 
nally due to hixn, within the 
meaning of the flatute 7 Ja, i . 
€, 15. and he may have an ex- 
tent in aid for it 271 

Immediate extents fhall be prefer- 
red according to the tefte, and 
before extents in aid a8i 

An immediate extent iliall be pre- 
ferred to an extent in aid, and 
a fecond immediate extent, up- 
on which evidence was offered 
to find the goods feized in aid, 
iliall be preferred to a prior im- 
mediate extent not offering fuch 
evidence 282 



A iKip importing 221 pounds 
weight of tea, put on board 
in Norwqjf by mariners, oa 
their own account, without the 
privity of the maftar, mate, 
or owners, is forfeited by the 
ftatute 12 Car, 2« r. 4. Pagi 

French wine bought in Holland 
by the order of the Queen, 
with her money, and for the 
neceiTary ufe of her ikmily, and 
imported, was not forfeited by 
3 Anne^ c. 1 3. 274 



1. 



F. 



FORFEITURE. 



An Engli/h-\m\\t ihip importing 
French wines and. vinegar from 
France^ is forfeited by the mt- 
vigation a6l : though fuch iliip 
became French property before 
the importation, and the mafter 
and three-fourths of the mari- 
ners were Frenchmen 2 1 



INFORMATION AND IN- 
FORMER. 

Upon an information of feizure of 
Britijh and foreign Coins, there 
is no occaiion.for a writ of ap- 
praifement, or a fecond pro- 
clamation, and judgment may 
be for tha Coins themfelves 57 

An information for the King up* 
on a devemmni may be in any 
court he pleafcsj but upon a 
feizure to condemn goods by 
proclamation, the information 
can only be in this court 69 

Where the infbrmeri ibing for the 
King and himfelf, is intitled to 
no part of the forfeittire, the 

. whole fliali be adjudged to the 
King ^ 105 

An informatioM in thiif court up- 
on the ftsKttce 3^^ €ar,%. c. $z. 

for 



PRINCIPAL MATTERS. 



for laying woollen yarn on 
board a veiTel for exportation, 
may be laid in any county Page 

182 
Information on a devenerunt for 
a parcel of wine, expreffing 
the value, but not the quantity 
or kind, is bad ; otherwife upon 
.afeizure 278 

Information to difcover the defen- 
dant's ftock of pepper: defen-. 
dant demurred, becaufe it would 
fubjedt him to a penalty, the 
year not being paftj and de- 
murrer allowed 279 
The Queen's fhare was pardoned 
by the z&l of general pardon, 
7 Ame^ r. 22. but not the in- 
former's 280 



K. 

THE KING AND QUEEN. See 

forfeiture, outlawry, pleas and 
pleadings. 

Where the informer, fuing for the 
King and himfelf, is intitled to 
no part of "the forfeiture, th« 
whole fhall be adjudged to the 
King P^g^ 105 



L. 



INQUISITION. See commiffion. 



JUDGMENT. 5^5 court, debt to 
the King, information and in- 
former. 



Judgment entered nunc pro tunc^ 
where the plainriff died whilft 
the court was deliberating what 
judgment to give 34 

The ad 14 Geo. 2. c. 17. for judg- 
ment as in cafe of a nonfuit, 
does not extend to an informa- 
tion for the King and party 92 



JUSTICES OF THE PEACE, 

See recognizance. 



LAND-TAX. 

The commiflioners ought to charge 
the 1and>tax upon the feveral 
diviiions within the city and 
liberties of Wejiminjier^ in pro- 
portion to the fums aiTefTed up- 
on them refpedtively by the 
land-tax adl o( ^ fV, ^ M. 

74 



M. 



MORTGAGE. 

The King under an outlawry may 
redeem a mortgage^ and fo mav 

a fubje£t 
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a fubjedt after a leafe granted 
by the croWn, and not before 

Page z68 



a fubjedl afrer a leafe granted 
by the crown, and not before. 

Pagt 268 



N. 

NAVIGATION ACT. See for- 
feiture. 



O. 



OFFICE FOR THE KING. 

The difference between an office 
of incitling and inilrudion 267 



OFFICE AND OFFICERS. 

The colleftors of the window du- 
ty arc only anfwerable for what 
they refpe^ively receive, but 
■ot for the deficiency of each 
oiher 167 



OUTLAWRY. 

I&w outlawries ihall be prefer- 
red, where the ourlawries and 
inquift ions a-e upon the fame 
or different day% 85 

Co| yhold lands are not liable to 
be feized upon an outlawry, 
btrcaufe it would be prej«dicial 
to the Lord of the manor 1 90 

The King under an outlawry may 
ledeem a mortgage ; and fo may 



P. 



PARDON. 



The Queen's (hare was pardoned 
by the zQ. of general pardoh 
7 Armey c, 22. but not the in- 
former's ^80 



PLEAS AND PLEADING. 

A defendant cannot plead feveral 
matters to an information of 
intrufion, by the a6t 4 Arme^ 
c, 16. for the amendment of 
the law I 

Where the court will order judg- 
ment for the defendant in a 
crbwn caufe, unlefs Mr. Attor- 
ney-General will proceed 50 

Payment of bonds by an adminif- 
trator before feizure of debts 
by fimple-contradt into the 
King's hands, may be well 
pleaded againil the King 260 

A precedent judgment obtained 
by a bond- creditor fhall be pre- 
ferred to the King by the fta- 
tute of 33 //. 8. c. 39. but a fub- 
fequent judgment Hiall not 262 

A plea by an executor of feveral 
judgments is entire^ and if one 

of 



PRINCIPAL MATTERS. 



of tfaem fells, judgment fhall 
be given for the King Pagt 

z6z 



POUNDAGE. 

The flieriff b intitled to poundage 
by 3 Geo, i. where he takes in- 
quifitionsy and makes feizures 
upon extents in aid, and the 
profecutors receive the money 
for which the extents ifTued 
from the iheriflF 1 7 7 

PRIZE. Seeax&:tM. 

PROCLAMATION. 

Upon an information of feizure 
of Brittjh and foreign coins, 
there ^is no occaiion for a fecond 
proclamation 57 



PROHIBITION. 

A fliip was feized by the lord 
admiral'^ officers, as a perqui- 
lite I and afterwards feized by a 
cuftomhoufe-officer, as forfeit- 
ed on the French prohibition 
adtj he exhibited an informa- 
tion, and moved for a prohibi- 
tion, which was granted 273 



adt ^ Ame^ c. 7. where there is 
judgment for the King, and 
the recognizance ordered to be 
put in fuit Page 91 

Recognizances cftreated into this 
court, how difcharged under the 
adt of 4 Geo. 3. c. lo. 166 

Two juftices of the peace, after 
the expiration of 32 Geo: 2. 
f. 25. might take a recogni- 
zance for the appearance of a 
perfon charged with wilfully 
linking a ihip upon the high 
fea contrary, to j^Geo. i, c. ii. 
at the next feffion of admi- 
ralty, and fuch recognizance 
might be eftreated into this 
court . 241 



REMOVAL OF ACTIONS IN- 
TO THE OFFICE OF 
PLEAS. 

The court removed an adtion^ 
where it appeared that the re- 
venue of the crown was con- 
cerned in the event of it 143 



S. 



R. 



SALT. 5^^Scotland. 



RECOGNIZANCE. 



SCOTLAND. 



Attorney-General, as well as the Scotland is not beyond fea within 
officer, is intitled to cofts by the the meaning of the fait ads 



to 
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to difikhitr^ a debenture or 
drawback Top 469 



SECXJRITT* &e coftoms. 



SEIZURE. S^ information and 
mfprmer. 



A fliip w^ feized by the Lord 
ftdmiral's officers, as a perqui- 
Cte ; and afterwards feized by a 
cuftomhoufe-officer, as forfeit- 
ed on the French prohibition 
a£t; he exhibited an informa- 
tion, and moved for a prohibi- 
tion, wli^ich was granted 275 



SHERIFF. 



The fheriff is intitled to poundage 
by 3 Gw. I , where he takes in- 
quifitions and makes feizures 
upon extents in aid, and the 
profecutors receive the money 
for which the extents iifued 
from the iberifF 177 



T. 



TAXES. 

The collectors of the .window 
duty are only anfwerable for 
what they refpedtively receive, 
but not for the deficiency of 
each other Pagt 167 

TRUSTEES. 

Truftees are only anfwerable for 
what they refpedively receive 

172 



V. 

VENUE. 

• 

An information in this court on 
12 Car. 2. f. 32. for laying 
woollen yam on board a vefiel 
for exportation, may be laid in 
any county ; becaufe the offence 
is tranfitory, and there are no 
negative words 1 82 



SHIPS AND SAILS. ^ cuf. 
toms, and forfeiture. 



W. 

WITNESS. Sit extern. 



FINIS. 
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